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The College of Law of the University of Illinois will present 
- in the new law building on the Urbana campus another of its 
short courses for practicing lawyers and judges November 2 
and 3, 1956 on 


ESTATE AND TAX PLANNING FOR THE FARMER AND 
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The following subject-topics will be discussed: 


AN OVER-ALL LOOK AT ESTATE PLANNING 


What is estate planning—the lawyer's responsibility in estate planning— 
information required for estate planning—cooperation with client's account- 
ant, life insurance adviser, banker, etc.—what estate planning entails— 
fees for estate planning services. 


JOINT TENANCIES AND TENANCIES-IN-COMMON 
Place of joint tenancies and tenancies-in-common in estate planning— 
undoing joint tenancies. 


INTER VIVOS TRANSACTIONS: GIFTS AND TRUSTS 
Inter vivos gifts and inter vivos trusts—gifts to minors—short-term trusts— 
revocable trusts—gift and lease-back transactions. 


INTER VIVOS TRANSACTIONS: TRANSFERS FOR CONSIDERATION 


Sale of property within the family on a deferred payment basis; private 
annuity transactions—cross purchase agreements, partnerships and cor- 
porations—stock redemptions by closely held corporation. 


PANEL DISCUSSION 
Discussion by the panel and from the floor on questions submitted. 


LIFE INSURANCE AND ANNUITIES 
How to use life insurance effectively in estate planning—life insurance 
settlement options vs. life insurance trusts—gifts through life insurance— 
life insurance trusts, funded and unfunded— insurance trusts and power over 
wills—commercial annuities—pension trusts—social security benefits. 


EFFECT OF FAMILY STATUS 


How to use the marital deduction most effectively—estate planning prob- 
lems of the widow or widower—divorce and separation—second wife and 
separate groups of children. 


PITFALLS TO BE AVOIDED 


In planning the estates of farmers, professional men and businessmen— 
problem of operating a business after the decedent's death—drafting prob- 
lems relative to future interests, rule against perpetuities, etc. 


Detailed announcements and registration blanks for the course will be 
available about October 1, 1956. 
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University of Illinois 
College of Law 


THE LAW LIBRARY 


The Law Library of the University of Illinois College of Law is now housed 
in the west wing of the new law building and is one of the most beautiful and 
modern libraries in the United States. The arrangement of the library is simple 
and compact. With the exception of a few hundred volumes of reserve books 
located behind the circulation desk and the rare book collection, all books 
are in open stack areas adjacent to the reading room. 


The Law Library contains over 110,000 volumes. Its collection of court 
reports is one of the finest in the country, including all editions of the reports 
of the United States Supreme Court and inferior federal courts, reports of the 
state courts of last resort in both official and National Reporter System editions, 
and decisions of inferior state courts, as well as those of England, Ireland, 
Scotland, and the British Commonwealth. In addition to current Anglo- 
American statute law, it contains approximately 12,000 volumes of older 
compilations and session laws. The library possesses an extensive collection 
of encyclopedias, digests, legal services, treatises, casebooks, publications of 
federal and state administrative agencies, reports of bar associations and 
other professional groups, trials, dictionaries, briefs, bibliographies, and more 
than 8,000 bound volumes of periodicals. Two hundred and forty periodicals 
are received currently. Several thousand volumes form a nucleus of a foreign, 
international, and comparative law section which is rapidly expanding. 


The library is in the process of adding to its collection of legal materials 
on micro-cards; and it now possesses micro-cards for briefs and records filed 
in the United States Supreme Court since 1946 and for the legislative histories 
of selected federal acts since 1951. 


Recently acquired photostatic equipment makes possible the copying of 
uncopyrighted legal materials upon specific request by members of the bar. 
A nominal charge of twenty-five cents per page is made for this service; an 
original and two copies of the same material may be secured for this cost. 
Requests for this service should be addressed to Mr. Robert Cryder, Circulation 
Librarian, 104 College of Law, University of Illinois, Urbana, Illinois. 


Two offices adjoining the library reading room are available for the use 
of visiting attorneys and judges, and dictation can be handled without disturb- 
ing other persons using the library. 


The Law Library of the College of Law has thus been designed, con- 
structed, and staffed with a view towards serving, not only the university com- 
munity, but also members of the bar and of the judiciary. The large library 
collection presents one of the best opportunities in the Middle West for legal 
research, and lawyers and judges are welcome to use the facilities of the Law 
Library at any time. 
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FOREWORD 


“Every country has law in plenty, but too many do not have justice. 
In these trying times when much of the world has not made up its mind 
whether it will abide by the force of law or adhere to the law of force, it 
is our great mission both at home and abroad to keep the terms laws and 
justice synonymous.” In these words, the Chief Justice of the United 
States charged the delegates and audience present at the Dedicatory Con- 
vocation of the University of Illinois College of Law on April 14, 1956, 
concerning the mission and duty of the legal profession. 

With this issue of the Law Forum, we are privileged to present, in a 
more permanent form, the addresses and talks delivered on the occasion of 
the dedication of the new College of Law building at the University of 
Illinois on April 12-14, 1956. The dedication proceedings centered primarily 
on two major topics: “The Advocate at Mid-Century” and “Law and 
Society.” However, in a very real sense, the above statement by Chief 
Justice Warren—concerning the necessity of keeping the terms law and 
justice synonymous—could be taken as the theme of the entire dedication 
program, although different approaches were used by the various speakers 
and different terms employed. Certainly, without well-trained, intelligent, 
and effective advocates, we would lack the ability for all practical purposes 
to keep “law” and “justice” synonymous. Similarly, without an under- 
standing and appreciation of the role of law in society—past, present, and 
future—we would lack the knowledge necessary to fulfill this great task. 

The dedication proceedings were officially begun on Thursday, April 12, 
with welcoming addresses by Dean Albert J. Harno of the College of Law 
and Governor William G. Stratton of Illinois. 

Following these opening statements, a colloquium was held on the 
topic of “The Advocate at Mid-Century,” consisting of the following ad- 
dresses: “The Advocate as a Counselor” by Mr. Henry Driemeyer; “The Ad- 
vocate in the Trial Court” by Judge Joseph C. Hutcheson, Jr.; “The Advo- 
cate before Administrative Agencies” by Judge Justin Miller; “The Ad- 
vocate in the Reviewing Courts” by Justice Walter V. Schaefer; and “The 
Advocate’s Role in Legislation” by Congressman William L. Springer. 

On Thursday evening, a dinner was sponsored by the College of Law 
Alumni Association at the Champaign Country Club in honor of retired 
and retiring members of the College of Law Faculty. 

A colloquium was held on Friday, April 13, on the theme “Law and 
Society.” Judge Charles E. Wyzanski, Jr., Justice Roger J. Traynor, and 
Professor Denis W. Brogan discussed the subject “Law and Social Change 
in a Democratic Society.” Judge Herbert F. Goodrich then gave an address 
on “The Role of the Law School in a Democratic Society.” The concluding 
address in this colloquium was delivered by Professor Alf Ross on the subject 
“Law and the Growth of International Society.” 





At a dinner for the delegates from the nation’s law schools on Friday 
evening, Professor A. James Casner spoke on the question “What Makes a 
Law School Great?” 

The Dedicatory Convocation was convened on Saturday, April 14, by 
President David Dodds Henry of the University of Illinois. Greetings were 
delivered by Mr. James G. Thomas, President of the College of Law Alumni 
Association; Mr. Thomas §. Edmonds, President of the Illinois State 
Bar Association; Mr. E. Smythe Gambrell, President of the American Bar 
Association; Professor Maurice T. Van Hecke, President of the American 
Association of Law Schools; Chief Justice Harry B. Hershey of the Supreme 
Court of Illinois; and Lieutenant Governor John William Chapman of the 
State of Illinois. 

The convocation address was delivered by The Honorable Earl Warren, 
Chief Justice of the United States. 

Following the convocation address, the degree of Doctor of Laws was 
conferred upon Chief Justice Warren and upon Judge Walter C. Lindley 
of the United States Court of Appeals for the Seventh Circuit. 

The convocation was then adjourned to the law building where Mr. 
Herbert B. Megran, President of the Board of Trustees of the University 
of Illinois, presented the building to the College of Law. Dean Albert J. 
Harno accepted the building on behalf of the College of Law to be used 
for the “high purpose of better services for the students, the profession, and 
the public.” 

WituiaM M. Lewers 
Editor, Law Forum 
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THE ADVOCATE AT MID-CENTURY: A SYMPOSIUM 


THE ADVOCATE AS A COUNSELOR 
BY HENRY DRIEMEYER, ESQUIRE * 


WHEN MY GOOD FRIEND, Jim Harno, whom I hold in most affection- 
ate esteem, ‘phoned me and asked me to take over the part of the collo- 
quium which was originally assigned to the Honorable Thurman Arnold, I 
was vacationing in Florida and relaxed to the point where I could not resist 
the Dean’s blandishments. But when I came back from the land of the sun 
to the sterner realities of life as an advocate at mid-century in East St. Louis 
and began to reflect on the varieties of experience and responsibility and 
the notable attainments of that distinguished jurist for whom I am, in a 
sense, a proxy, I soon developed a feeling of insufficiency, which continues 
to persist. My discussion of the topic now assigned to me cannot be as 
informed and as erudite as that which you would have heard from Mr. 
Arnold—my sphere of activity has been very much more provincial. Nor 
have I had time to embellish what I have to say with graceful quotations or 
to document it with elaborate statistical data. 

It almost goes without saying that I am deeply sensible of the honor 
of addressing you, of participating in these ceremonies, and of the oppor- 
tunity of paying my sincere tribute to Dean Harno and his group of dedi- 
cated associates who have made this occasion possible. I think that the 
subject of today’s colloquium is particularly appropriate to this occasion. 
The provision of facilities such as these for the progressive study of all of 
the phases of jurisprudence is, in itself, significant evidence of the assured 
position of the lawyer in our modern society. 

While the lawyer’s role as a counselor is nothing new (indeed Dean 
Pound in his delightful book The Lawyer from Antiquity to Modern Times 
says that “probably the oldest [of the branches of the lawyer’s professional 
activity] is the adviser’s function, the function of advising as to how to 
conduct legal transactions and how to bring and defend legal proceed- 
ings” 1), I believe it quite possible that the average person would, if asked 
the $64,000 question, respond with the answer that the oldest branch of 
the lawyer’s professional activity was in the forensic field—in endeavors to 
obtain from whatever tribunal was available redress of wrongs to a relative 
or immediate neighbor, or to defend him against accusation of wrongdoing. 
However that may be, I think most of us do have the impression that the 


* HENRY DRIEMEYER, ESQUIRE. B.A. 1906, Monmouth College; J.D. 
1909, University of Chicago; member of firm of Pope and Driemeyer, 
East St. Louis, Illinois. 

1 Pounp, THE LAWYER FROM ANTIQUITY To MopERN TIMEs 23, 24 (1953). 
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activities of the advocate of the not too distant past were principally cen- 
tered in his representation of his client in the trial of cases in court; we, 
in Illinois, would probably immediately think of Abraham Lincoln and 
the other circuit riders, traveling by whatever means of transportation were 
available from county seat to county seat, and perforce absent for long 
periods from their offices. 

I do not mean to imply that at the last mid-century, or a half century 
ago, the advocate’s role as a counselor was not of definitely substantial 
scope and importance. But the revolution which has occurred since the 
turn of the century—call it economic, industrial, technical, scientific, social, 
or characterize it by whatever or all of these or other appellations you 
choose—has been paralleled, if not preceded, by a tremendous expansion 
of the lawyer’s field as a counselor. It is the constant broadening of that 
field and the lawyer’s accepted position as a counselor, his opportunities, 
his duties, and his rewards at this mid-century that I now propose briefly 
to discuss. Parenthetically, as I speak of the lawyer’s reward as a counselor, 
and particularly his financial reward, I vividly remember that when I began 
the practice of law some forty odd years ago, the most usual initial inquiry 
from my rather infrequent prospective clients was whether I charged for 
advice. I am sure that even then, however highly the lawyer’s abilities as a 
counselor may have been esteemed, it was a general assumption that he 
depended upon his activities as the representative of his client in litigated 
matters for his principal source of income. 

Not only at last mid-century, but for decades thereafter, Illinois was 
predominantly an agricultural state. Transportation by rail was in its 
infancy. There were mines and grist mills and workshops, and there was 
necessarily such trade and commerce as the still limited methods of transpor- 
tation afforded for the relatively meagre quantity of goods and commodities 
which were the subject of trade. But the sum of it all was what might be 
termed, at the most, an economy of comfortable existence as contrasted 
with our present day economy of abundance. The lawyer’s opportunities 
as a counselor in the fields of production, trade, transportation, and finance 
were defined by the limits of the economy. The scope of his opportunities 
as a counselor in the areas of public law was circumscribed by the limited 
extent of the activities of our state and local governments. As a counselor 
the lawyer investigated the titles to real estate—he was, perhaps generally, 
his own abstractor—and drew deeds and mortgages; he drew the contracts 
required by the extent of the trade and commerce of the day; he counseled 
as to the testamentary disposition of property and he wrote wills. 

But now, at mid-century, we have witnessed immense increases in 
population. We have experienced the tremendous growth of urban commu- 
nities. We have had constant innovations and improvements in means of 
transportation and communication, some so fantastic that it seems they 
must have escaped from Pandora’s box. We have lived in a state of amaze- 
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ment indeed at the inventions and scientific discoveries which have literally 
altered the whole course of our lives. We have seen the development of 
new sources of energy and power to operate the machines which have sub- 
stantially displaced physical effort as the means of production. Our edu- 
cational levels and standards of living have increased on an ever ascending 
scale. If civilization means the advancement of the state of human society 
to ever higher levels of art, science, religion, and culture, then in the past 
century there has occurred the greatest progress in civilization that has 
ever happened in this world of ours. 

As our civilization has progressed, as our economy has expanded, as on 
every hand new business, social, and governmental concepts have been in 
the constant process of formation and change, the variety of the fields in 
which the advocate’s counsel and advice have become necessary has like- 
wise expanded. He has at no time been a mere spectator of the passing 
scene. He has been an active participant in the changes which I have 
termed revolutionary. But we are grateful that those changes have been 
revolutionary only in their magnitude and that they have not involved 
radical changes in the basic philosophy of our system of law. That this has 
occurred is a tribute to the wisdom and the sincerity with which lawyers 
have performed their duties as counselors, to their constant recognition 
even when serving their clients of their duty as public servants, and to 
their unswerving devotion to fundamental principles of justness and fair- 
ness. 

As our population has grown, as our economy has expanded, as new 
products and new services have been introduced and exploited, as the 
investment in and income of all types of business enterprises has continu- 
ously multiplied, and as the luxury of only yesterday has become the 
necessity of today, we have had such an inundating flood of legislative 
enactments that today almost every aspect of trade, commerce, transpor- 
tation, and communication is impinged upon by some statute, or by some 
rule or regulation of one of the constantly increasing number of adminis- 
trative or regulatory agencies which have been set up to control or police 
business activities. It would be wholly inappropriate to endeavor to catalogue 
all or even a major part of the legislative enactments and the administrative 
rules and regulations which today affect the operation of business enter- 
prises of even the smallest character and which had no counterpart just 
a short while ago. Today we have almost every conceivable variety of 
taxing laws, with an ever increasing volume of regulations and rules super- 
imposed upon them. We have income taxes, unemployment compensation 
and social security taxes, sales taxes, occupational excise taxes, use taxes, 
utility taxes, and a plethora of other taxes, all of which are in addition to 
general property taxes, which not so long ago were almost wholly depended 
upon to produce the revenues required for the functioning of governmental 
agencies and are still no small part of the cost of doing business. 
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We have the complication of legislative enactments, which evolved as 
our economy grew, prescribing and regulating the manner in which asso- 
ciations for carrying on business undertakings, be they corporations, partner- 
ships, or other types of associations, may be organized and conducted. We 
have many businesses with hundreds and thousands, and literally hundreds of 
thousands, of owners and employees; and with the mushrooming of the 
variety, number, and size of such enterprises, we have had elaborate codes 
promulgated, such as the federal Securities Act and the comparable state stat- 
utes, prescribing the rules which must be observed in obtaining the capital 
required for the organization and the expansion and trading in the securities 
of business enterprises. And, with our growth in productivity and wealth 
have come laws for which there were no forerunners in the federal laws or 
state statutes of a comparatively few years ago: by way of example, laws 
concerning standards of safety and working conditions and providing com- 
pensation for injuries or disabilities to employees; social security and unem- 
ployment compensation acts; laws concerning labor relations, and with 
whom and how agreements concerning wages and working conditions may 
be negotiated, and how agreements arrived at by collective bargaining may 
be administered; pure food and drug laws; fair trade laws; laws prohibiting 
monopolies and combinations in restraint of trade; laws establishing com- 
missions charged with the duty of regulating public utilities and setting up 
the standards by which regulation is to be accomplished; and countless other 
laws and regulations affecting almost every phase of the conduct of a 
business, be it mining, manufacturing, transportation, communication or 
any other type of: utility, banking, or insurance. And as trade and com- 
merce have increased, and the activities of single business enterprises have 
become national and even international in scope, the lawyer of today can 
no longer content himself with familiarity merely with the statutes and 
decisions of his own state. He has the frequent problem of counseling 
and advising as to the statutes and decisions in other jurisdictions. 

The consequence of all of this is that, as business in the modern world 
has increased in variety, volume, and geographical extent—using the term 
“business” in the most comprehensive sense—and statute has been piled 
upon statute, and rule and regulation upon rule and regulation, the men 
charged with the responsibilities of the management of business, whether 
cheerfully at first or not, have been impelled to insistently call upon lawyers 
for counsel and advice; for interpretation of the ever increasing and ever 
more complex body of legislative enactments; for determination of their 
application to and effect upon the client’s business and methods of opera- 
tion; and for guidance in the conduct of the business so as to accord with 
the governing laws and administrative rulings. The traditional concept of 
the lawyer sitting in his office, patiently searching for a flaw in a title while 
waiting for clients to come to him, and transacting all of his business in 
his office or in the court room, has long since ceased to be appropriate. 
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The advocate of today, the lawyer at mid-century, has become an 


‘integral and a welcome part of any business group, be it the board of 


directors or the executives who make managerial decisions. There is hardly 
an important financial or insurance company, or substantial business cor- 
poration, in whatever field, which does not today have one or more 
lawyers on its board of directors. He actively participates in the actual 
everyday decisions affecting the conduct of the business. In the planning 
of new businesses or the expansion of an existing concern, his role is similar 
to that of the architect of a building, or the engineer of a construction 
project. He is not tolerated as a necessary evil, but is accepted and held 
in the esteem warranted by his thorough professional training and the 
sound judgment derived from the varieties of his contacts and experiences. 

The lawyer’s participation in business matters is, of course, not limited 
to participation in solution of problems usually thought of as the particular 
function of the executive group. He must be constantly at the right hand 
of the production, sales, personnel, traffic, and accounting staffs for advice 
and direction as to the manner in which the business may be properly 
operated, and rights and liabilities properly recognized and evaluated. With 
our present day ramifications of statutory law, administrative rules, regu- 
lations and orders, and judicial decisions, the lawyer is the guiding hand 
necessary to steer the business enterprise between the rocks of Scylla and 
Charybdis. 

As the dockets of many of our courts have become increasingly con- 
gested, with the consequent delays in the judicial determination of disputed 
matters, and as businessmen have become more and more conscious of the 
expense inevitably associated with litigation—and I do not mean the law- 
yer’s compensation, but rather the loss incident to diverting the executive’s 
or the employee’s time and attention from his usual duties in the operation 
or promotion of the business—the lawyer’s field as an adviser to business- 
men in evaluating relative rights and obligations, and in negotiating and 
composing the differences between businessmen is continuously broaden- 
ing. He is no longer retained only when litigation has begun. Rather 
business has emulated the philosophy of the Chinese, who, as I am told, 
regarded the function of their doctors as preventive and not remedial. The 
lawyer’s job today is to keep his business client out of trouble, and not 
to get him out of trouble. 

The lawyer, at mid-century, has not ceased to be a lawyer, but he 
has, in reality, become a businessman as well. The close relationships estab- 
lished between a lawyer and his client and the familiarity which the lawyer 
gains with the client’s business in his capacity as a counselor have more 
and more resulted in counsel becoming the executive head of the business 
enterprise of which he has been the adviser. Many instances in which this 
has occurred are, I am sure, familiar to all of you. And immediately the 
lawyer becomes the executive, he ceases to be his own legal department and 
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fortifies himself with competent legal advice. Few are the executives of 
today who are sufficiently foolhardy to attempt to manage the enterprise 
entrusted to them without competent legal advice or who are willing to 
emulate Rube Waddell, of somewhat recent baseball fame, who it is said 
was prone to call in his fielders and rely upon his own ability to strike out 
the opposing batters. 

It would be a work of supererogation to recount to you the constantly 
accelerating changes in our ever-expanding economy, the improvements in 
goods and services, the tremendous increases in our national and personal 
incomes which have contributed to the radical changes in our standards 
of living, if it were not for the fact that it cannot be gainsaid that almost 
every facet of what has really been a metamorphosis in our way of life 
could not have been accomplished without the counsel and the participation 
of lawyers. It is not so long since our needs for the services performed by 
governmental or public agencies were satisfied by the state, the town, the 
road district, the common school district, and villages and cities with their 
functions severely circumscribed to the satisfaction of basic needs. Today, 
however, the activities of the state, of school districts, and of municipal 
corporations have spread out in all directions. In addition, we have levee, 
drainage, sewerage, and water districts, park districts, hospital districts, health 
districts, fire prevention districts, authorities for the operation of airports, 
port districts and bridges, housing authorities, authorities for the redevelop- 
ment of blighted areas and for the conservation of urban residential areas, 
and authorities of many other varying aspects created to deal with the 
complicated problems which the economy of the day presents, even down 
to mosquito abatement districts. From the little red school house there 
has evolved a system of schools far transcending even the most wishful 
imagination of the impractical dreamer of but a few years ago. The point 
of all of this, so far as it is related to my topic, is that not only with all of 
these changes has there developed a comparable imperative necessity for 
the lawyer’s continuous counsel and advice, but it is the lawyer’s realization 
of the variety of problems arising from the concentration of great masses 
of our population in comparatively small areas, his imagination and his 
leadership which have made many of these things possible. 

With all that has been going on in the way of industrial and business 
progress and the expansion of public and semi-public functions, there has 
developed a sense of social and civic consciousness, which is exemplified 
by youth organizations, organizations for the relief and betterment of the 
needy and underprivileged, hospital and health organizations of widely 
diverse character, and all of the other so-called social agencies associated 
in our larger and even in many of our smaller cities in community chests 
and united funds. The lawyer’s counsel and advice and interested and 
active participation have played a significant part in the development 
and growth of these agencies, and today there are but few lawyers who 
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do not participate in the work of some one or more of these agencies and 


“counsel and advise them. At mid-century the lawyer is, also, in nearly 


every community, the adviser and counselor of the voluntary organizations, 
such as the Chamber of Commerce and the Junior Chamber of Commerce, 
in their endeavor to exploit the commercial and business advantages of their 
community and to formulate and execute plans for civic progress and wel- 
fare. 

I have mentioned the lawyer’s long established role as a counselor in 
matters relating to testamentary dispositions of property. The extent of 
the participation of the lawyer in matters of this character today bears 
about the same relation to the volume of such business of his predecessor 
of but a few short years ago as does the jet plane to the stagecoach. Ratifi- 
cation of the sixteenth amendment to the United States Constitution was 
completed in 1913, and the first income tax statute enacted pursuant to that 
amendment became effective that year; the modern federal estate taxation 
system did not begin until the imposition made by Congress in 1916. Pre- 
viously, death taxation had been principally identified with war periods. 
The gift tax had its introduction into our revenue system in 1924. While 
the first Illinois Inheritance Tax Act became effective on July 1, 1895, it 
was not until some years thereafter that it was of much moment in its 
general impact upon the value of property passing to others upon the death 
of the owner. The rates at which income taxes, death taxes, and gift taxes 
are imposed have increased by what seems to be arithmetic if not geometric 
progression, and exposure to these taxes has been so widely broadened that 
almost everyone feels the effect of some one or all of these taxes, and 
consequently requires and seeks the counselor’s advice. With the increase 
in the burden of taxes on incomes, estates, and inheritances, there has de- 
veloped for the lawyer one of his most fertile fields as a counselor in assist- 
ing and advising his clients as to the best manner, tax-wise, in which their 
business transactions can be handled, their property managed, and their 
investments made, and in the ever expanding field of estate planning. This 
latter, in simplest terms, means the endeavor to avoid as much as possible 
the shrinkage at death through taxes of the value of the client’s accumulations 
of property, and to preserve as inviolately as possible the remainder so 
as to accomplish his objectives as to the benefits to be derived from the 
worldy goods he leaves behind. The drafting of living trust agreements 
and of testamentary trusts has become a part of the everyday work of the 
lawyer. 

I have endeavored to picture the advocate as a counselor at mid-century 
as a person playing a very vital role in business, family, social, and civic 
affairs in our individual communities, the state, and the nation. While the 
legal profession has always been a learned profession, the modern lawyer, 
in fitting himself to perform properly his function as a counselor, can no 
longer be content simply to steep himself in legal lore. For example, as 
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an adviser to business, he has had to expand the scope of his learning to 
include ‘a substantial understanding and familiarity with economics, ac- 
counting principles, and business generally, and, not infrequently, to include 
a very complete and sympathetic familiarity with the multiple ramifications 
of the business entity for which he may serve as counselor. Many lawyers 
read The Wall Street Journal, or Barron’s or Forbes, before they read the 
advance sheets. Perhaps it might be said, without too much deviation from 
fact, that the practice of law, while it has not ceased to be and never will 
cease to be the practice of a noble profession, has, in a sense, become a way 
of life. 

The mushrooming, almost, of the advocate’s function as a counselor 
has not resulted merely in financial benefit to the members of the profession. 
I think that the essential soundness of our institutions and of our continued 
progress can be in no small part attributed to the ever increasing participa- 
tion of the legal profession as advisers to business and to social, civic, and 
governmental agencies. It is to the eternal credit of the legal profession 
that its members are and have always been conscious of their duty of 
public service and have not failed to recognize that any human relationships 
not predicated upon a sense of justice and a spirit of fairness are doomed 
to eventual destruction. The advocate as a counselor, and at mid-century, 
serves his client with loyalty, but I am proud to say is ever mindful of his 
greater role as a public servant. 

As I reflect upon what I have said to you, I realize that I have offered 
nothing that is new and novel. Perhaps to some of the younger members 
of the profession my endeavor to recount, I hope somewhat clearly, the 
enormous increase in the lawyer’s field of activity as a counselor in what 
has in reality been a very short period of time, may be of particular interest. 
My contemporaries will recall, as well do I, that when we began our prac- 
tice of law, unlocked the door in the morning and swept out the office, 
before sitting down at our desk, we were very certain that whatever we 
might be doing would not be interrupted by inquiries from clients about 
income taxes, estate or gift taxes, marital deductions, whether certain acts 
constituted an unfair labor practice, whether the offering of particular 
securities for sale required registration, or other questions involving familiar- 
ity with and understanding of any of a myriad of other laws not then even 
in the state of growing pains. I have thought that the extent of the lawyer’s 
activities at mid-century as a counselor might be made more strikingly 
apparent by the comparisons I have made with earlier days and the changes 
that have occurred in the interval. 

The role of the lawyer has been of prime importance in all times and 
under all forms of government. With the economic and social advances 
of the immediately recent past, his role has been ever expanding, and par- 
ticularly in his capacity as a counselor. He is today not wanting either in 
respect or honor. He may on occasions be a more harried individual than 
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his counterpart of earlier times, he may have to extend his field of informa- 
“tion further than formerly, he may at times have to desert philosophy for 
practicality, but he can look forward to the reward of a real sense of par- 
ticipation in the accomplishment of the continued advancement of our 
economy and of our standards of living. And, lest we forget, he can do all 
of these things, and still have reasonable expectation of suitable financial 
reward, which approaches, perhaps, “All this and heaven too.” 

I think you will all agree with me that the lawyer’s field as a counselor 
cannot but continue to broaden, and that he cannot but continue to grow 
in stature and in influence. To any young man with an inquisitive mind, 
who is gregarious, who has a desire to embark upon a career which holds 
significant promise of interest, of variety, self-development, and of service, 
but who is content to dedicate himself devotedly to long and sometimes even 
tiresome hours of continued study, the legal profession offers great oppor- 
tunity. This well-designed and beautiful building, the splendid faculty 
which this law school has assembled, their program not only of educating 
the student, but of constructive service to the profession and the public, 
cannot help but be an inspiration to the young man or woman who decides 
upon the law as a career. 








THE ADVOCATE IN THE TRIAL 
COURT 


BY THE HONORABLE JOSEPH C. HUTCHESON, JR. * 


DEAN HARNO, lawyer-teacher, teacher-lawyer, wise counselor to the 
profession as a whole, to whose day dreaming and long, wise planning this 
frabjous day is due, Governor Stratton, Mr. Driemeyer, Advocates in 
embryo, in posse, and in esse, Roughnecks and Rabble, lend me your ears 
and hear me through, for, though of small stature and smaller voice, there 
is more to me than at first breaks upon eye and ear. 

Before entering upon the specific treatment of my subject, I should 
like to congratulate and from the bottom of my heart thank this Law School 
and its program committee for devoting this program to “The Advocate 
at Mid-Century.” In thus recognizing the fact that law-declaring and law- 
making, whether in the courts or in the legislatures, are essentially the 
product of advocacy, and particularly that a lawsuit has always been, and 
probably always will be, an adversary proceeding,’ they have made a 
greatly significant contribution to the bench, the bar, and the schools. I 
particularly wish to thank them for having assigned to me “The Advocate 
in the Trial Court.” 

As a trial lawyer for nearly twenty years, an advocate for my client’s 
cause, and, as a trial judge for thirteen and an appellate judge for twenty- 
five years, an advocate for the administration of justice according to law, 
I have never forgotten or failed to fully realize that the trial court and not 
the appellate court is in the main the place where law and fact are joined 


* THE HONORABLE JOSEPH C. HUTCHESON, JR. Education: Bethel 
Military Academy, Virginia, and the University of Virginia; LL.B. 
1900, University of Texas; engaged in the practice of law, 1900-1918, 
Houston, Texas; Judge, United States District Court for the Southern 
District of Texas, 1918-1930; Chief Judge, United States Court of Ap- 
peals for the Fifth Circuit. 


1 John Tucker, one of Louisiana’s great trial lawyers, in his discussion with a law 
school teacher on the subject of pleading, I think stated correctly: 

“A lawsuit has always been an adversary proceeding and it probably always will 
be. ... A panoramic view of the jurisprudence of an appellate court [and he should 
have said of a trial court, too], with a fair knowledge of the capabilities and character 
of the lawyers who argue the cases before it, and the judges who write the opinions, 
will demonstrate that the quality of the jurisprudence will vary directly with the ability, 
character and industry of the lawyers who appear before the court. 

“The trial being considered, therefore, as an adversary proceeding, the necessity 
for the adoption of rules for its conduct which will keep the fight out in the open, 
give the opponents equal opportunity, and prevent judicial ambuscade, is imperative.” 
Tucker, Proposal for Retention of the Louisiana System of Fact Pleading; Expose des 
Motifs, 13 La. L. Rev. 395, 397-398 (1953). 
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together to make and keep the law a living, growing thing, conforming 
and adapting to the changing life it serves. 

All of us know that much potential litigation is settled before suit, that 
most cases are disposed of in the trial court without appeal, and, that of 
appealed cases, selected though they usually are on the basis of having the 
best chance of success, speaking in terms of general average, not one in 
four is successful. The lawyer, therefore, who, to my inquiry, “Why do 
you trouble yourself so with trying to wrest judgment from me, a district 
judge? My decision is only a milestone on your way,” replied: “No, your 
Honor, your decision is more likely to be a gravestone for one of us,” was 
both witty and wise. 

From the vantage point of having been and still being in spirit and 
sometimes in fact both trial judge and appellate judge, I unhesitatingly 
affirm that the tendency in this country, which once prevailed but fortun- 
ately for some time now has been on the wane, to over-emphasize appellate 
tribunals while under-emphasizing trial courts was indeed regrettable. Wig- 
more, who contributed as much as or more than any other to the idea that 
judging is administration, and who was a friend and defender of the field 
forces of the law, the trial lawyer and the trial judge, has thus correctly 
pointed this out: 


“....In the great days of Erskine, Eldon, Garrow, and Denman, the 
appellate judges were also trial judges. The peculiar American separa- 
tion of the trial judge from the appellate judge has tended to make the 
latter more and more of a legal monk, immured in a Carthusian cell 
and cultivating his little plot of the law’s barren logic.” ? 


To make my reasons for my pleasure in this occasion even more clear, 
may I not, upon the score of my ripe age and long service and the fact 
that my father’s generation and mine constitute the bridge between the 
ending of the last half of the last century and the beginning of the last half 
of this one, have your leave to speak in a personal vein. 

To feel like an advocate, to think like an advocate, to be an advocate 
has run for generations in my blood. At the turn of the century, an un- 
believably callow, naive, and earnest member of the Law Class of 1900 at 
the University of Texas, for whom “the delectable mountains and the 
Heavenly City far shining were still the great realities,” I took up my legal 
staff and set out on my journey lawward. Since then I have been serving 
in the department of errors: at times in the valor and pride of ignorance; 
at times in the valor and ignorance of pride. At first, as a lawyer and 
advocate for my client, I was an inducer of errors. Next, as a trial judge and 
earnest advocate for the right solution,? I was a producer of errors. Now, 


21 Wicmore, Evipence 118 (1923). 
3“If the judge sat upon the Bench in a purely abstract relation to the cause, his 
opinion in difficult cases would be worth nothing. He must have some motive to fire 
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an appellate judge, a member of a “court which lives by correcting the 
errors of others and adhering to its own,” * in theory a reducer of errors, 
I am, I fear, in fact a conducer thereto. 

Until I was appointed to the District Bench, now nearly forty years 
ago, I practiced law in Texas with my father, Joseph C. Hutcheson, Captain 
C.S.A., the leader in his day and place of the trial bar. It was from him 
that I learned to feel about, and then and now to say of, the three branches 
of our profession, “And now abideth lawyer, law teacher, and judge, and 
the greatest of these is the lawyer,” and when he said lawyer, he meant 
trial lawyer. 

Coming to Texas to practice law immediately after the close of the war 
between the states, he found a vast and unsettled frontier, vast in territory, 
vast in resources, and vast in the new life in the making. He found law 
being made there from the ground up, and with a will he went to work to 
make it in constitutional conventions, in legislative halls, and in the courts. 

He had no assets but a college education, a law degree from the Uni- 
versity of Virginia earned under John B. Minor, four years of service in 
and an honorable discharge from the Army of Northern Virginia, a daunt- 
less courage, joined to and the servant of a fervent spirit and a keen and 
open mind. In a place and time when a lawyer with a formal education 
was a rarity and a lawyer with a law degree was almost unknown, these 
were ample for his needs. 

A profound student of law in books, law was to him a dynamic thing 
to fight with and for. Believing that nothing worth while was settled until 
it was settled right, he lived out his life an advocate. To fight for his rights 
and those of his clients was not a duty with him. It was a privilege. Beside 
him, von Jhering was a pale pacifist.5 Always it was law in action which 


his brains, to ‘let his mind be bold.’ 

“By the nature of his occupation, he cannot have advocacy for either side of the 
case as such, so he becomes an advocate, an earnest one, for the—in a way—abstract 
right solution. Having become such advocate, his mind reaches and strains and feels 
for that result... . ’ 

“And having travailed and reached his judgment, he struggles to bring up and 
pass in review, before his eager mind, all of the categories and concepts which he may 
find useful, directly or by analogy, so as to select from them that which in his opinion 
will support his desired result. 

“For while the judge may be, he cannot appear to be, arbitrary. He must at least 
appear reasonable, and unless he can find a category which will at least ‘semblably’ sup- 
port his view, he will feel uncomfortable. 

“Sometimes he must almost invent a category, but he can never do quite that 
thing, for as we have seen, the growth of the law is interstitial, and the new category 
cannot be new enough wholly to avoid contact and placement in the midst of prior 
related categories.” HUuTCHESON, JUDGMENT INTUITIVE 32-33 (1938). 

* Justice Bleckley, in Ellison v. Georgia Railroad & Banking Co., 87 Ga. 691, 695- 
696, 13 S.E. 809, 810 (1891). 

5 Said von Jhering: 

“The end of the law is peace. The means to that end is war. ... The life of the 
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engaged my father most. When translated into the stirring action of a trial 
or even of a legislative or political struggle, it was the stuff of life to him. 
While, as every really first class advocate is, he was also a first class adviser 
and counselor, in spirit he was always the advocate, always the trial lawyer. 

After the manner of the leaders of the bar in his day and place, he 
looked upon judges not as his superiors but as lawyers of a lesser breed who, 
within the more or less limited sphere which the spirit of the times, the 
temper of the people, and the consent of the bar assigned them, played 
their allotted parts in making work the essentially adversary process of 
determining truth by trials. For while his breeding, his traditions, and his 
legal training prevented him from going so far as to consider “the judge 
as ex officio his natural enemy and everything got from him as so much 
wrung from an unwilling witness,” ® as old Sarkasm and others of his ilk 
did, judges were to him by the very nature of their occupation not advocates 
in, but moderators, or at the most umpires, of a trial. Their decisions, if 
adverse to him were accepted only when they had become final beyond 
review, and their judicial conduct and decisions were respected and approved 
by him in precise accordance with what he believed to be the personal and 
judicial integrity and rectitude of the particular judge, including his judicial 
aloofness from the conduct of the trial and the legal or equitable craftsman- 
ship of his decision. 

Regarding his position as a trial lawyer as a considerable cut above 
a trial judgeship, he never wanted, he would never have accepted one. And 
this was quite natural, for while occasionally in his day a lawyer of eminence 
would accept a place on the trial bench, this was the exception and not the 
rule. No lawyer, however, ever had or more uniformly evidenced better 
court house manners or showed more becoming deference to the judge 
as judge, and to the proprieties of courtroom conduct than he. In short, 
though he assigned to the trial judge a greatly more subordinate role 
than the one now assigned, no one had a higher sense of the great parts 
that he and the judge were together playing in the service of justice. He 
had a high faith not in particular judges or in particular cases of judging, in 
particular advocates or in particular cases of advocacy, but in the ideal judge 
and ideal advocate and in ideal judging and advocacy. Instinctive with him 
and always triumphant over his disappointment in particular judges and 
judging, particular advocates and advocacy, was his sincere and earnest 


law is a struggle,—a struggle of nations, of the state power, of classes, of individuals. 
“All the law in the world has been obtained by strife. Every principle of law 
which obtains had first to be wrung by force from those who denied it; and every 
legal right—the legal rights of a whole nation as well as those of individuals—supposes 
a continual readiness to assert it and defend it. The law is not mere theory, but living 
force. And hence it is that Justice which, in one hand, holds the scales, in which she 
weighs the right, carries in the other the sword with which she executes it.” voN JHERING, 
6 BALDWIN, THE FLusH TIMES or ALABAMA AND Mississippi 25, 26 (1853). 
Tue Strucc_e ror Law 1-2 (1915). 
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belief that, with all their human frailties upon them, actual judges and 
advocates really believed in the ideal judge and the ideal advocate, in ideal 
judging and ideal advocacy, and believing, strove earnestly to measure up.’ 

A lawyer friend of my generation, a great advocate in his own right, 
who shares the same beliefs, recently wrote me in the same vein: 


“My study and experience have strengthened my faith in our judges 
and our juries. They are integral parts of our democracy. The layman’s 
participation as a voter and a juror helps to keep our courts close to the 
ultimate source of power in our system, viz., the people. Our liberty 
will be preserved only so long as the people, through their courts, see 
to it. 

“Without faith that the system will produce just judgments, it is 
doomed to failure. When the cause is just I have no fear of the out- 
come, if we can continue to produce lawyers of the faith and the 
courage and the industry to present the cause to its full worth. 

“If our government is to survive, our citizens must believe that the 
judgments of their courts are just. 

“To obtain a just judgment for a citizen is not wasteful nor inefficient 
even under modern standards. It can be done only after there has been 
an exhaustive presentation of all the facts so that the truth may appear. 

“Only by the work of trained and dedicated trial lawyers can this 
be accomplished.” 


My father was, however, in the Scriptural sense, no respecter of persons, 


7In the opening chapter of his lovely little masterpiece, Eulogy of Judges, but 
which should really be called “Eulogy of Judges and Lawyers,” Piero Calamandrei thus 
sets out beautifully the nature of the relation between and of the ties that bind the 
trier of causes, the lawyer to the judge, the judge to the lawyer: 
“He who seeks justice must believe in justice, who like all divinities, shows her 
face only to the faithful. 


“For this reason the state feels the importance of the selection of judges; for 
it knows it is entrusting to them the dangerous power which, when abused, makes 
injustice just, forces the majesty of the law to serve evil, and indelibly marks white- 
robed innocence with a bloody brand which makes her indistinguishable from 
guilt. 

“ 


“In the last days of his life my father, also a lawyer, spoke these reassuring 
words: ‘The decisions of the courts are always just. In fifty-two years of practice, 
I have never had occasion to complain of lack of justice. When I have won a case 
it was because my client was in the right; when I lost, the opposing party was in 
the right.’ 
“Is this a naive statement? Perhaps. But only by this holy naiveté can the 
bar raise itself from a low game of intrigue and deceit to a noble instrument for 
the furtherance of social peace.” CALAMANDREI, EuLocy or JupcEs 3, 7, 8-9 (1942). 
And while my father would not have agreed with the over-naive declaration 
attributed to Calamandrei’s father, that there were no miscarriages of justice, that good 
causes always succeeded and bad causes always failed, he could and would have agreed 
in spirit and in general with the confession of faith that the statement as a whole en- 
shrines. 
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and with regard to the judge as a person, he fully reserved the right and 
privilege, not in court but outside of it, to freely cuss and discuss the judge, 
his rulings and other shortcomings. Feeling toward judges as Henry Watter- 
son did toward the party whose emblem is the jackass, he could and did say, 
in reply to critics who presumed to take him to task for giving a judge 
the verbal drubbing he thought he deserved, “Things have come to a hell 
of a pass when a man can’t larrup his own jackass.” 

A profound student and judge of human nature, as all great advocates 
must be, my father early learned that many judges, like many lawyers, had 
a kind of sickly conscience, not strong enough to make them do right but 
not weak enough to let them do wrong and enjoy it. Believing that while 
yet the light holds out to burn, the vilest sinner may return, advocate as 
he was, he kept up the fight until the last bell rang to induce if possible a 
change in the judgment, and, if not, a reversal of it in the higher court. 
Feeling as he did about judges, he was reconciled to my becoming a judge— 
though he could not understand why I wanted to be one—only because 
he thought it took a good trial lawyer to make a good trial judge, and, 
fond father that he was, he thought his son was such a lawyer. 

Possessed of a sense of vista and the far horizon, he believed that when 
a man knew it all, when his horizon had closed down, if he was not dead, he 
ought to be. With a philosophical mind, joined to a flashing spirit, he 
believed in a living law. He filled me with the feeling that when far 
shining cities of God no longer beckon to a man he is through, but while he 
lifted his eyes and mine to the stars, he set his feet and mine upon firm 
ground. It is to him that I largely owe whatever feeling I have for the 
irridescent beauty and the glorious uncertainty of a changing law, and that 
I set more store by a simple openmindedness and willingness to learn than 
I do by learnedness itself. 

A trial lawyer for eighteen, a trial judge for thirteen, and an appellate 
judge for twenty-five years, I have never forgotten nor fallen away from 
the influence of my father’s life and teachings, and, therefore, have never 
made of myself the silly ass some judges and law teachers do when from 
their ivory towers they pretend to look down their noses at trial lawyers, 
“the mere instrumental members of the profession of the law,” ® like your- 


8 To Burke’s attack upon the French National Assembly, that the majority of its 
members “are of the inferior, unlearned, mechanical, mere instrumental members of the 
profession of the law,” and his question, “Is it to be expected, then, that they would at- 
tend to the stability of property whose existence had always depended upon whatever 
rendered property questionable, ambiguous, and obscure?,” Priestley devastatingly replied, 
“But if your reasoning be good that lawyers whose existence depends upon rendering 
property questionable, ambiguous, and obscure, will not attend to the stability of prop- 
erty, where is our policy in raising such men to the rank of judges? We do think our 
property less safe in their hands because they have always lived by what has been called 
‘the glorious uncertainty of the law.’” 
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selves, the trained men-at-arms who conduct and carry on the adversary 
process for the search for the truth, called trials. 

I shall, therefore, in speaking to my subject, “The Advocate in the Trial 
Court at Mid-Century,” speak in my father’s spirit as a trial lawyer and 
trial judge, though I must confess that much of what I shall say, if he had 
heard it in his prime, would have fallen strangely on his ears. I shall do 
this in the complete confidence that I shall find you in, or be able to bring 
you into, agreement with what I came here to maintain. That is this: While 
many and great changes have come about in the law and in the outward 
circumstances of the advocate at mid-century—the temper and tempo of 
the times, the conditions and surroundings he works in, the tools he works 
with, the number and magnitude of the controversies which concern and 
engage him—in essence the conception of the thorough advocate and thor- 
ough advocacy is timeless; and that the advocate at mid-century is, and, 
wherever the laws and the climate of opinion are favorable to maintaining 
the inalienable rights of man, will continue to be, not fundamentally different 
from the advocate at mid-century, one, two, or even three centuries ago. 

At mid-century the advocate’s services are still engaged to present the 
client’s case, successfully, if possible. His objective is still to obtain a favor- 
able decision from the jury and from the court. His role is still to persuade 
the trier of the issues, judge or jury, to decide in favor of his client. In 
mid-twentieth-century language, he still must “sell” his product, which is 
his client’s cause. 

The advocate still cannot change the facts, nor can he often hope to 
change the law applicable to the issues. His contribution is still to plant 
the case upon a sound base, and to present the evidence and the rules of law 
which he believes apply or should apply in a manner which will create a 
desire in the triers to decide the issues in favor of the client. This is to 
persuade them that the client is “right,” that his cause is “just,” and that 
irrespective of “technicalities,” the client ought to prevail. 

Obviously, he must learn and conform to the tempo of the times, the 
temper of the human beings who make up the tribunal—the judge and the 
jury. The presentation of the case must fit the pattern of their thinking. 
Obviously, this is applied psychology. 

Men of every station are subject to persuasion. Logic is not always 
the guide. Man, says Cardinal Newman, is not a reasonable being. Rather, 
he is a “feeling” being, who reaches his conclusions through emotional 
processes of “feeling.” The advocate, therefore, must find the channel 
through which the trier’s process may be reached. It has been my experience 
that human beings are not controlled by rules of logic in reaching their 
conclusions, no matter how much lip service is given to the “power of 
reason” and “legalistic reasoning.” The Bible says, “For as he thinketh in 
his heart, so is he.” So the appeal finally is to be made to the sense of right- 
eousness of the trier of the issues. The trier is seeking to arrive at a 
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righteous judgment. His sense of justice—of right and wrong—is a feeling 
process. Once that conclusion is arrived at, he may use logic to state it or 
justify it. But logic is not the controlling factor which brought him to 
believe that the particular party should prevail. 

How greatly fortunate, then, at mid-century or at any time, is the 
advocate who, in addition to having courage, character and resolution, and 
all the equipment and skill with which study, training, and discipline can 
provide him, is lucky enough to be endowed with that priceless ingredient, 
the power of persuasion which, making the best cause seem even better 
than it is and the worse cause not so bad as, but for his advocacy, it might 
seem to be, enables him to achieve the mastery over the minds and wills 
of the triers and induces them to believe and to say, “The facts are thus 
and so, the right of the case is here.” ® 

While the changed atmosphere of a mid-century trial and the changed 
methods, especially in the trial court, have had their effect, it has in no 
way altered the fundamentals of successful advocacy, as this passage from 
Baldwin’s The Flush Times of Alabama and Mississippi, attests: 


“It is a great mistake to suppose that a lawyer’s strength lies chiefly 
in his tongue; it is in the preparation of his case—in knowing what 
makes the case—in stating the case accurately in the papers, and getting 
out and getting up the proofs. It requires a good lawyer to make a 
fine argument; but he is a better lawyer who saves the necessity of 
making a fine argument, and prevents the possibility of his adversary’s 
making one.” !° 


I must in candor say, though, that in that older time and even in 1900, 
when I came to the bar, law school training was for the very few and most 


9“, ..In a trial proof is but the means to an end. That end, not the stirring of a 
mild and passive sympathy in the minds of the triers with the litigant’s point of view, 
but the inducing there of the impulse to believe, the will to say ‘for the plaintiff,’ or 
‘for the defendant.’ All preparation for judicial proof looks toward, and all such proof 
is finally presented in a trial, an action in form, dramatic in every case, in fact, over- 
whelmingly so in many of them. The very nature of a jury trial makes this so. Here 
men deal in dramatic fashion with the human equation in the most illusive forms. Here 
men strive for the mastery, not over each other, but over the minds of the triers, to 
induce there the will to believe, and to declare. . . . It is of the essential nature of a jury 
trial, then, that though its purpose is the same as that of a scientific investigation, to fully 
present the gathered facts which will furnish the grounds for correct induction, these 
gathered facts are presented for decision in a dramatic setting, are introduced in a 
dramatic way, and the trial itself must come to a dramatic end in a solemn and fateful 
pronouncement. For a common-law jury trial is at last a trial, with its attack and its 
defense, its action and its suspense, and not a scientific inquiry, which in a leisurely and 
impersonal way may continue indefinitely until the quest is at an end. Because these 
things are so of jury trials, it is of the genius of our institutions that they be conducted 
under the firm and steady guidance of judges as administrators, who having minds 
trained and personalities adequate to the task, are held primarily responsible for their 
just outcome.” Maryland Casualty Co. v. Reid, 76 F.2d 30, 32 (Sth Cir. 1935). 


10 BALDWIN, THE FLUsH TIMES or ALABAMA AND Mississippi 245 (1853). 
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of the lawyers had been admitted to the bar upon an examination which was 
little more than a gesture of fraternal good feeling. One of them, a big and 
handsome character named Davenport, who though, like necessity, knew 
no law, was a power with the jury. Coming to me because, while he had 
no legal learning, he respected those that he thought did, he said to me one 
day, “Joe, I’ve got a good case, and I’m hell with the jury, but the law and 
the judge are lions in my path and I need you bad to get me by them.” 

In those days personality and persuasive power as an advocate were 
indeed at a premium, and they still are. If, however, in those days when 
legal education was the exception, they were joined to legal training, 
knowledge, studiousness, diligence, and real ability, as in my father’s case, 
the lawyer who had them was a giant and even a lesser lawyer, like I was, 
was a power in the land. 

At mid-century, when most if not all successful advocates have had 
law school training, while persuasiveness and personality still play a real 
and distinguished part in advocacy, knowledge and understanding, learning 
and diligence, openmindedness and willingness to learn, are the trump 
cards, and he who holds the most of them has the winning hand, for the 
times have greatly changed. 

In 1933, when the depression was at its height, William KixMiller, a 
lawyer and publisher whom no doubt many of you knew, wrote a book, 
Can Business Build a Great Age?, in which, in marked contrast to the 
authoritarian pronouncements of professional business baiters'! and the 
gibes and jests of professional cynics,!? seeing the future as in a pre-vision 
and face to face, and with the serene confidence which only high thinking 
can give,!? he gave a strongly affirmative answer to his question, and the 
passing years have triumphantly confirmed that answer. 


11 TuGWELL, THE INDUSTRIAL DISCIPLINE AND THE GOVERNMENTAL Arts (1933). 
12 ARNOLD, THE FOLKLORE OF CAPITALISM (1937). 


13 This is not to say that earlier prophets had not had the same vision. Woodrow 
Wilson, in his New Freedom, had foretold it: 

“I suppose that all struggle for law has been conscious, that very little of it has 
been blind or merely instinctive. It is the fashion to say, as if with superior knowledge 
of affairs and of human weakness, that every age has been an age of transition, and 
that no age is more full of change than another; yet in very few ages of the world can 
the struggle for change have been so widespread, so deliberate, or upon so great a 
scale as in this in which we are taking part. 

“The transition we are witnessing is no equable transition of growth and normal 
alteration; no silent, unconscious unfolding of one age into another, its natural heir 
and successor. Society is looking itself over, in our day, from top to bottom; is making 
fresh and critical analysis of its very elements; is questioning its oldest practices as freely 
as its newest, scrutinizing every arrangement and motive of its life; and it stands ready 
to attempt nothing less than a radical reconstruction, which only frank and honest coun- 
sels and the forces of generous co-operation can hold back from becoming a revolution. 
We are in a temper to reconstruct economic society, as we were once in a temper to 
reconstruct political society, and political society may itself undergo a radical modifica- 
tion in the process. I doubt if any age was ever more conscious of its task or more 
unanimously desirous of radical and extended changes in its economic and political 
practice.” Wutson, THE New Freevom 29-30 (1917). 
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Since he wrote, the age of provincialism and merely narrow nationalism 
~ has given place to what, for the want of a better term, may be called the 
age of communication, an age distinguished by a far more general outlook 
on men and affairs, a far more complete recognition of the inter-dependence 
of us all. This has been attended with and marked by a complete change- 
over from an economy predominantly provincial, regional, or local, and 
a life predominantly rural and small town, to an economy predominantly 
national and in some aspects international, and a life urban and near urban, 
and in some aspects metropolitan. As a result, along with the great changes 
in business and standards of living, and the acceptance in business and in 
government of the notion of pre-vision and planning, with the end result 
of bringing things about instead of having them just happen, there has 
come a greatly increased demand for lawyers and “lawing,” a tremendous 
increase in litigation, in the number of the cases and the amounts at stake 
in them, and law and business, business and law have changed and grown 
together. 

It will not be my purpose, however, to talk to you at length of these 
things. Advertising, the unremitting attack upon the human senses by the 
presentation and the forcing of a multitude of choices upon us, has taken 
us over completely. What we do not see, we hear shouted out at and to us. 
Taking this new environment and the influences it sets up for granted, my 
purpose will be to set down and deal with what I regard as the three most 
significant changes operating directly upon and characterizing, as well as 
accounting for, the changing profession of advocacy at mid-century. One 
of these is the well nigh universality of law school training. Another is 
the growth in theory, practice, and strength of the idea of the bar as a 
profession and its organization as such. A third, and to my mind the most 
significant, is the growing acceptance in the fullest and most perfect sense of 
the twin ideas that judging is administration and that there is a tie which 
binds its ministers and exponents, the judges and advocates, in an almost 
holy bond. 

Of the first of these, the changes in formal education since the time 
when admission to practice was largely a matter of form without the re- 
quirement of any preliminary law school training, to the present, with its 
emphasis on law school training and on admission to the bar only as 
a result of careful preparation and rigid examinations, together with the 
increasing number and generally higher standards of law schools, I need 
say little. The facts and the results of these changing trends are well 
known to all of you. They require no more from me than the confident 
affirmation that the general standards for law schools and law school 
training and for admission to the bar, promulgated and supported by the 
American Bar Association, the American Association of Law Schools, and 
the integrated bars of the several states, have had, and are continuing in- 
creasingly to have, their effect upon education and preparation for the 
bar and the practice of the profession, 
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Nor need I dwell long upon the second of the great changes, the 
strengthening of the legal profession by advances in devotion to, and the 
increasing realization of, its three cardinal ideas; organization, learning, and 
the pursuit of a learned art in the spirit of public service. The story has 
been well and interestingly told by Roscoe Pound as a part of the survey 
of the legal profession in his study, The Lawyer From Antiquity to Modern 
Times, the reading of which all lawyers will find greatly rewarding. 

My prime purpose here is, my prime effort will be, to deal with and 
develop the third of these great changes, the belated but ever growing 
recognition by bench, bar, and schools, that judging is administration, and 
that it is in the light of this guiding principle that the respective function 
and place of judge and advocate in the trial court at mid-century must be 
viewed. 

There has always been an awareness in some quarters of the fact that 
judging is administration; indeed, the idea that judging is the administration 
of justice according to law is very old. There is, however, in the acute 
awareness today of the nature and meaning of a functional approach in 
judging and “lawing,” that judges are administrators of an actual living 
law and that advocates are their co-workers, a real modernism. It is almost 
as if there were great winds blowing, throwing open the shutters of our 
minds, dashing down old taboo signs, and cleanly sweeping away the dust 
and rubbish gathered there. 

From what may be called the substantive side, the trial advocate at 
mid-century continues to marshal and present his case to persuade and 
convince, thus achieving prejudice in the mind of the trier of the facts. 
Philosophically, this presentation is disciplined by the margin of decisional 
operation, but the outer boundaries of this margin are never finally fixed for 
they are the areas of life and death. On the one hand, the trial advocate 
seeks to nurture new existence, creating an extension or fresh departure in 
the channels of the law; on the other margin, he attends, and sometimes 
hastens, the demise of some portion. To such things, the courts act either 
as midwife and doctor, sustaining the strengthening vigorous life, or as 
undertaker and minister, interring, sometimes with eulogy, the outmoded 
segment. This function, I believe, is the highest and most inspiring privilege 
and duty of the trial advocate. He must move responsibly, with imaginative 
vision, down the road of the future, with honor—having above the pro- 
fessional obligation to the client, the larger one to the law and to the courts 
as the force which binds together in harmony the wellsprings of our 
political and cultural way of life. 


Said Goethe: “A thorough advocate in a just cause,—a penetrating 
mathematician facing the starry heavens, alike bear the semblance of 
divinity.” 
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“Ehrlich tells us: ‘that lawyer’s law is no rigid dogma, but a living 
power’; — that ‘though in theory decisions are but the application of 
existing rules to states of fact as they successively arise for classification, 
in fact the declaration of law is by its nature creative’; .. . — that ‘there 
is no guaranty of justice except the personality of the judge’;—that ‘it 
is the simple truth that the greatest task that can be given a man, to 
discover Justice, requires a standard of mental and moral greatness far 
above the common average.’ ” 14 


Said Gény: “.... [W]e may say that the central and normal part 
to be played by the judge consists in a personal mental activity.” 


Holdsworth, the great English historian, quoting from Ehrlich, “There 
is no guarantee of justice except the personality of the judge,” declares: 


“A system of case law demands a group of learned lawyers, both 
at the Bar and on the Bench, who are bound together by a common 
professional tradition. . . . 

“. ... [which] demands an independent well paid bench, which is, 
on the whole, more able than the bar.” 18 


Wigmore, the practical one, at once pragmatist and idealist, thus puts 
the capstone on it all: 


“Our judges and our practitioners must improve in spirit, as a pre- 
requisite for any hope of real gain to be got from better rules. In the 
end, the man is more important than the rule. Better rules will avail 
little, if the spirit of using them does not also improve. 

“Counsel must become less viciously contentious, more skillful, more 
intent on substance than on skirmishing for a better position. . . . 

“Judges must become stronger and better equipped at the trial bench, 
and more liberal and more justice-seeking on the appellate bench. The 
rules must be treated only as means to an end; and this cannot be until 
the men on the bench see them in that light and make it a prime aim to 
treat them so. The rule is the complement of the man. The weaker the 
man, as a dispenser of justice, the more the rule is exalted and the 
stiffer its bonds become... . 

“All the rules in the world will not get us substantial justice if the 
judges and the counsel have not the correct living moral attitude towards 
substantial justice.” 17 


I think we all now accept these generalizations with their great impli- 
cations that lawyers’ law flowers best and fruits most when lawyers and 


14 H}UTCHESON, Op. cit. supra note 3, at 49-50. See also Euruicn, Judicial Freedom of 
Decision: Its Principles and Objects, in Mopern Lecat PuttosopHy Series, SCIENCE OF 
LecaL MEtHop (1921). 

15 Geny, Judicial Freedom of Decision: Its Necessity and Method, in Mopern 
LecaL PutLosopuy Series, SCIENCE OF LecAL Metuop 3 (1921). 

16 HoLpsworTH, SOME LEssoNs FROM Our LecaL History 22, 23 (1928). 

17) WicMmore, EvipENcE 127-128 (1923). 
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judges are most conscious of their common function and duty and their 
mutual interdependence, not only because the authority of these great 
names and the history of our profession support them, but because when 
we reflect upon the nature of case law the matter appears plain in itself. 
For all of us know that what has made and will continue to make it safe 
for judges not only to declare but sometimes to discover law is this factor in 
our legal system and only this, that clients have lawyers, that lawyers are 
advocates, that the driving impulse to bring about his client’s success not 
only makes the advocate burrow industriously for precedents and as in- 
dustriously bring them forth, but also makes him belabor and cudgel the 
brains of the listening judge to bring him into agreement. 

Indeed, I think that all the wise ones now concede that power in 
advocacy, coupled with and guided by first class judicial administration, is, 
and will continue to be, the solid bedrock on which our case law structure 
rests, the source and spring of all the exquisite strength and beauty of the 
edifices men have raised to law. Because they do, and because the actual 
and the ideal in advocacy and in what is due and proper in the relation 
of judge and advocate, have drawn closer than ever before, I affirm with 
confidence that the successful advocate in the trial court at mid-century 
is in the best position of any advocate since time began. For it seems to 
me that we are again in the bursting time of one of law’s long, slow, but 
greatly glorious springs, and I look for a great flowering. 

In times like these, when judging is administration and the actual and 
the ideal in the law draw ever closer together, it is well with the law. 
Pragmatic idealists, idealistic pragmatists are again abroad, inquiring not 
idly and curiously but with a purpose, “What are you doing and how are 
you doing it? Are your tools working well? If not, can they be made to 
work well?” And, if the answer is no, “Why not scrap them for other 
and better tools?” 

Though the idea that judging is the administration of justice according 
to law is very old, there is in the acute awareness today of the need for 
and the meaning of a functional approach in judging, as in everything else, 
a real modernism. The advocate who practices successfully now has the 
best of tools to work with, more and better clients to serve, and the best 
fields in which to make his talents count. 

In saying this, I do not include the advocate of the old school, whose 
reliance was mainly on forensics and his ability as a showman. I would 
say this is about the time of slimmest pickings for him. In few places and 
in few instances is that kind of advocacy worth anything on the market. 
The tempo of life is too swift. Men have too many other sources of 
entertainment. They are too knowing. They are not so easily conned, and 
while a trial is still a place where advocates must and do strive for the 
mastery over the minds of the triers, the methods of persuasion are different, 
the thinking of the triers is different, and facts and sound arguments have 








RAE LMRLEN 














SumMMER| THE ADVOCATE IN THE TRIAL COURT 185 


more weight than mere emotional appeal. This is not to deny, though, that 
it is still true that not only with juries but with judges the purpose of 
advocacy is still to develop in the trier the will to go along with the advo- 
cate, and to point the way by which this will can be given effect. 

In almost every practical aspect, indeed except in fundamentals, the 
position of the successful advocate at mid-century—the equipment he 
needs and has, the success he may and usually does attain—is different from 
and better than at any other time. Instead of having his lawsuit carried on 
as a kind of journey into suspense, if there are alert and reasonable advocates 
on both sides, the case is either settled reasonably and promptly, or, if it is 
not settled, it can and will be disposed of upon its real issues, unclouded by 
the vagueness and inconclusiveness and by the unbearable delays which 
attended lawsuits in the days before judging became administration, when 
disclosures could not be compelled, delays could not be avoided, and bush 
fighting and shadow boxing were the order of the day. 

This is not to say that the trial advocate at mid-century has an easier 
time with less labor and less responsibility than before. On the contrary, 
I believe that the successful advocate of today is a much harder working, 
more systematically and constantly engaged man than ever in the history 
of the profession. So many suits are so much larger and more complicated 
in their issues, but—except in damage suits where the sympathy of the 
trier is usually with the plaintiff and where the defendant has a hard row 
at all times without regard to his facts—effort, energy, hard work, and 
midnight oil will pay off better than they have ever done. Even in 
damage suits, intelligence and openmindedness in seeing the other side, 
coupled with the shrewdness of a good trier, will many times enable the 
defendant to make a good settlement out of a bad case, and often even in 
the downright struggle of a trial to come off with victory if he tries the 
case right, so that it will almost appear that he is snatching victory from 
inevitable defeat. 

It should be said, however, that the mid-century has brought great 
changes in the role of a trial in a community. 

Except in rare instances now, and these for the most part in rural 
areas, court trials are no longer spectacles of entertainment. Other media 
of amusement—television, the radio, motion pictures, etc.—are now avail- 
able. Trials are serious matters of business to be disposed of as such and not 
as spectator sports. 

Judges are most conscious of the need to dispatch the business of the 
court and to shorten trials. Jurors are accustomed to efficient methods of 
transacting business and getting a job done, and usually serve at a financial 
sacrifice. Both, therefore, are impatient of “stalling” and unorganized 
presentation of cases. Arguments are shortened. Brevity has become both 
a necessity and a virtue. So the advocate who promptly gets to the crucial 
issues usually receives credit from both the judge and the jury. 
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To assist him in doing so, the advocate now has available streamlined 
procedures which, if availed of, enable him to eliminate the surprise elements 
which in times past have often been disastrous. By their use, he is able to 
discover the strength and weakness of the opponent’s case, though at the 
same time he may be forced to disclose those of his client’s case. Never 
before has this situation existed. So, too, there are available to him modern 
tools for obtaining and presenting evidence, such as motion pictures, sound 
recording devices, expert photography, and other forms of demonstrative 
evidence which now play such large part in trials. 

Specialization is the order of the day. Not only is the trial bar more 
widely separated from the remainder of the bar than it was in 1900, but 
the trial lawyer is doing less and less of other types of legal work, and 
within the trial bar itself there is a growing specialization in the type of 
litigation handled by any one man. 

The advocate regularly engaged in the trial courts does much more 
postgraduate study than did his counterpart of fifty years ago. Continuing 
legal education through the legal clinic and the postgraduate short course 
are primarily developments of the last decade. Personal injury litigation has 
received most emphasis in connection with post-graduate study, but trial 
lawyers have also devoted much time to post-graduate study in such diverse 
fields as land law, probate law, and taxation. 

Today’s advocate is less concerned with procedure and the more 
technical rules of evidence than was true in 1900. The courts appear grad- 
ually to be relaxing the rules of evidence and to be more ready to brush 
aside procedural practices thought to be cumbersome or hypertechnical. 
If it does not indeed generously abet such tendencies on the part of the 
courts, the trial bar today at least appears not to oppose them, quite a 
departure from the attitude of the average trial lawyer at the beginning 
of this century. 

The trial lawyer today is better trained in the law itself and better 
grounded in the so-called humanities than was his predecessor. The only 
exception is that the 1956 advocate lacks that knowledge of the classics, 
of the Bible, and of Shakespeare which distinguished the trial lawyer of 
fifty years ago. 

The 1900 advocate sought more than is true of his modern counter- 
part to persuade by appeal to the emotions. The accent today is more upon 
persuasion through close reasoning. There is a greatly increased use of 
so-called demonstrative evidence, i.e., evidence received through the senses 
other than that of hearing. 

The advocate practicing primarily in the trial courts at this time is less 
of a public figure than he was in 1900. Certainly, he attracts less public 
attention and perhaps somewhat less respect among laymen at large. Among 
his brethren of the bar, however, he has, if anything, grown in stature and 
in respect. Particularly has this been true within the last ten years or so. 
He is much more conscious than the advocate in the trial court of forty 
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years ago, of his duty to be of real assistance to the court— and even to a 


‘jury. Today in the courtroom the trial lawyer is much more likely to 


conduct his case in a workmanlike and businesslike manner than he was 
forty years ago. He depends much more on the thoroughness of his 
preparation, on both fact and law, and the succinctness and clarity of his 
presentation, and less on his wits or “inspiration” than the trial lawyer of 
the earlier period. 

The average ability of trial advocates to use the tools of the trade is, 
and for some time has been, on the increase. Not every advocate is con- 
sumed with a ceaseless urge to be each day a better lawyer simply for the 
satisfaction of being so, but fewer advocates now seem content to accept a 
static role without effort to rise to a higher plane of achievement and 
recognition. 

Another greatly important change is the increased use of settlement 
procedure based upon discovery proceedings, by which the facts are gotten 
onto the table and once there are made use of in settling lawsuits on the 
reasonable basis of their value. Much is said about the congested condition 
of the trial dockets today. Much is being done by settlements to relieve these 
dockets. Actually, there are not enough good trial lawyers in the country 
to try all of the lawsuits if none of them were settled. 

The science of compromising a lawsuit is now being discussed almost 
as widely as the science of trying it. Graphs, tables, and formulae on how 
to evaluate a case for settlement are published and available. This is a healthy 
development, and in the future more will be heard of this new science on 
the adjusting and settling of law suits. 

The trial lawyer today has greatly more legal literature within his 
reach than was dreamed of forty or fifty years ago. Whereas in 1900 he 
had access to only 432 volumes of the National Reporter System, 175 
volumes of the United States Supreme Court Reports, and 103 volumes 
of the Federal Reporter, there are now available more than 4,000 volumes. 
The digests of the reports were pitifully inadequate fifty years ago. Now 
more than 300 volumes of digests supply an index to the reported cases. 

Truly the lawyer at mid-century lives in a different world. The 
courtroom rafters seldom, if ever, ring with oratory reminiscent of the 
early days of the century; but there can be heard in the courtroom a type 
of advocate who may not be as picturesque as was his grandfather, but who, 
unconscious of his oratorical talents, if he has any, will be found hammering 
out with cold and logical reasoning, point upon point, supported by the 
cited cases, the merits and rights of his client’s cause. 

The two types of advocates belong to different times and ages. The 
one may have been more spectatcular than the other, but the latter is hardly 
less effective. The one is a tradition which we like to ponder; his present 
day counterpart is a reality which we recognize as equally worthy, without 
doubt harder worked and more quickly worn out. 

The advocate in the trial court at mid-century, like the profession 








188 DEDICATORY PROCEEDINGS 


of the law, has come a long way, and while some are inclined to bewail 
and bemoan the times, arguing that the trial lawyer is on the way out 
because the rewards of the practice of the law are not for them but for 
the office lawyers, I do not believe that this is the case. Everywhere the 
trial lawyer is becoming a class to himself. He is a specialist among 
specialists, and there is a greatly increasing tendency among general prac- 
titioners to realize that if there is a real lawsuit to try or settle, the services 
of a skilled trial lawyer must be sought out. 

Harrison Tweed, in The Changing Practice of Law, points out most 
interestingly why this is, and must increasingly be, so. The reason is the 
spread and intensification of specialization made necessary by the wide 
range of the many matters upon which, in modern practice, lawyers are 
in theory supposed to be expert but really cannot possibly be. 

A result of the natural inclination on the part of specialists of a feather 
to flock together is the International Association of Insurance Counsel and 
the National Association of Claimant’s Compensation Attorneys, organized 
by and composed of trial lawyers who specialize in those fields, and last but 
not least the American College of Trial Lawyers, its membership more 
generally based on proven trial skill in any field. As I understand it, this 
organization, inspired by motives other than mere interest and fraternization, 
aspires to have among its membership only those to whom other lawyers 
may turn with confidence when looking for trial counsel. It, therefore, 
makes an honest and earnest effort to assure that each member be well 
qualified as a trial lawyer. Pursuant to its particular concern for the im- 
provement of court proceedings and the general advancement in the art 
of trial advocacy, it is, as I understand it, in the course of adopting a code 
of trial conduct, not to supplant, but to supplement and stress certain 
portions of the American Bar Association Code of Professional Ethics for 
the legal profession as a whole. 

At mid-century, then, the first class advocate in the trial court is, 
and will I think increasingly be, in great demand. Indeed as much as, or 
even more than, he was in my father’s time, such an advocate is, and will 
continue to be, tops. 
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THE ADVOCATE BEFORE 
ADMINISTRATIVE AGENCIES 


BY THE HONORABLE JUSTIN MILLER * 


I ASSUME THAT THIS DISCUSSION, of the advocate before administra- 
tive tribunals, is intended, primarily, for law students and for young lawyers 
who are considering the administrative-law field for a career. My approach, 
therefore, will be more or less clinical in nature. I shall be looking for 
trouble; warning of dangers; suggesting need for improvement; rather 
than merely describing a branch of government and a phase of professional 
practice. 

Consequently, in order to avoid misunderstanding, let me state, first, 
a few propositions outlining, generally, my attitude toward administrative 
agencies, as follows: (1) They violate the constitutional concept of separa- 
tion of powers and the tripartite form of government contemplated by the 
Constitution-makers and have brought back to the United States the very 
system of governmental controls from which our predecessors were trying 
to escape; (2) They have, in fact, brought back those very evils of arbitrary 
government which prompted that desire to escape; they frequently get out 
of hand and sometimes deliberately violate the mandates given to them by 
Congress; (3) They seem necessary, nevertheless—and have been accepted 
accordingly—for the solution or amelioration of governmental problems 
which have resulted from our increasingly complex and expanding political 
and social economy; (4) They perform a large and important work which 
probably—or at least perhaps—could have been better done, with greater 
safety to our fundamental rights, by the three constitutional branches, the 
legislative, the executive, and the judicial—if those three branches had been 
staffed by better qualified men; if the judges had been less timid, more 
imaginative and more willing to use administrative methods such as those 
used in the administration of estates and trusts, bankruptcy proceedings 
and others, well-known and commonly used under judicial supervision; and 
if provision had been made in the beginning for better integration of the 
work of the three branches; (5) Whether we like them or not, these ad- 
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ministrative agencies—indeed, a whole, great fourth branch of government— 
are here to stay, and we must make the best of them; (6) Our attitude 
toward them should not be one of servile acquiescence, but rather of critical 
inquiry, commendation when commendation is due, criticism when criti- 
cism is due, discipline and constant readjustment. You will understand then 
that what follows should be considered against this background and that if 
what I say seems at times to distort or overemphasize, that is my deliberate 
purpose, just as a diagnostician, reporting a physical examination, emphasizes 
inadequacies and says little about normal attributes of his patient. 

Most lay persons would probably assume that an advocate—one who 
pleads the cause of another—performs his duties in much the same manner, 
whatever the tribunal in which he appears. It is true that there are many 
similarities. The advocate who appears before administrative agencies will 
be well served if he has learned thoroughly the lessons which experience 
teaches to those who counsel clients and to those who practice in trial 
courts. 

Knowing the client’s problem better than he does; knowing his financial 
capacity to go far or stop short of prolonged litigation; his emotional 
strengths—as well as weaknesses—for such litigation, as well as for negoti- 
ation, compromise, or perhaps reorganization of his affairs; knowing the 
facts and the law of his case better than does his opponent’s lawyer; knowing 
the elements of certainty as contrasted with the calculated risks, in planning 
the strategy of litigation; all these are equally important to the advocate 
who goes before an administrative agency. 

The care with which a successful trial court lawyer studies the idio- 
syncrasies of the judges before whom he practices; his investigation of 
prospective jurors; his thorough pre-trial examination of witnesses; his ap- 
praisal of community sentiment and editorial commentary; all these have 
their counterparts—in greater or lesser degree—in the approach of the 
administrative-agency advocate to his contact with members of boards 
and commissions, hearing examiners, agency lawyers, and with the vast 
and mysterious administrative “expertise” of which Congress and the appel- 
late courts are surprisingly respectful. 

It is equally important, by way of preparation, that the administrative 
law practitioner be acquainted with the applicable procedural and other 
rules and regulations of the particular agency before which he makes an 
appearance. This is much more difficult than might appear at first glance. 
Some agency rules resemble those with which the trial court lawyer is 
familiar. But many are entirely different. Some of them are developed to 
meet the exigencies of the particular business or economic or social or public 
interest area with supervision of which each agency is charged. Indeed, in 
some agencies, rule-making is constantly in process. Much of the work of 
some administrative law practitioners is concerned with rule-making hear- 
ings in which administrative policies are established, and which may vitally 
affect the interests of their clients. 
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For example, in a recent issue of Broadcasting Magazine—a trade publi- 
cation serving radio and television—we find that the Federal Communica- 
tions Commission has given a formal rule-making notice concerning a 
proposal to require applicants for permission to construct towers more 
than 500 feet high to use existing tower structures or to locate new towers 
in a single area or “antenna farms” as they are called. Another article in 
the same issue of the magazine notes that the FCC has given notice of rule- 
making proceedings on multiple-city identification of television stations. 
In fact, administrative agencies such as the Federal Communications Com- 
mission which are supervising specialized areas such as broadcasting—a 
rapidly developing industrial, scientific, and informational activity of nation- 
wide character—are actually engaged in a process of legislation in which 
the advocate is invited to participate and in which many do participate, with 
advocacy which may be more significant to their clients than appearances 
in particular contested cases. 

Herein, of course, lies one of the major reasons for the high degree of 
specialization which we find in administrative practice. Each of these 
agencies maintains its own bar; or perhaps more correctly, its own list 
of licensed practitioners, because in some of these lists appear the names of 
persons who could not pass a general bar examination but who by reason 
of long experience and devoted application to the phenomenal growth of 
specialized legislation and rule-making are frequently much better prepared 
to represent clients than are many general practitioners and skilled trial 
lawyers. 

These specialized bars are recruited largely from men who have served 
successfully as attorneys or technical experts in such an agency. Some law 
firms have been known deliberately to “plant” promising young lawyers 
in government positions in order to qualify them as expert practitioners, 
thus expanding their firms for practice in several administrative law fields. 

Sometimes lawyers wonder that Congress, and state legislatures as 
well, are willing to give such large rule-making powers to administrative 
agencies while at the same time they are reluctant to give rule-making power 
to the courts. But, as previously noted, Congress and the courts, too, have 
been so impressed by the need for administrative disposition of cases and 
so impressed by the so-called “expertise” of these administrative creatures 
of Congress, that they recognize the futility of attempting to legislate rules 
or even to supervise the agencies in making them. 

There is at least a sufficient resemblance between rules and rule-making 
in courts and agencies that we have a basis of comparison. Beyond this 
however—and the other resemblances previously noted—the differences 
between court practice and agency practice are marked and sometimes 
extreme. To indicate these differences in a homely way, we need only think 
of our experiences in justice-of-the-peace courts presided over by non- 
lawyers. The informalities, the deliberate or stupid disregard for rules of 
law and of evidence have brought many a chuckle—and many a curse— 
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from country lawyers who have served apprenticeships in such courts. 
Again, appearances before boards of county supervisors or of city councils, 
before legislative committees or state public utility commissions and others, 
begin to give the picture which is necessary for understanding of adminis- 
trative agency advocacy. 

It is necessary to understand that these agencies are not courts; they do 
not function as courts; they do not have the same objectives as courts. 
Justice Robert H. Jackson described their development as follows: 


“The rise of administrative bodies probably has been the most sig- 
nificant legal trend of the last century and perhaps more values today 
are affected by their decisions than by those of all the courts... . They 
have become a veritable fourth branch of the Government, which has 
deranged our three-branch legal theories much as the concept of a 
fourth dimension unsettles our three-dimensional thinking. 

“Courts have differed in assigning a place to these seemingly neces- 
sary bodies in our constitutional system. Administrative agencies have 
been called quasi-legislative, quasi-executive or quasi-judicial, as the 
occasion required, in order to validate their functions within the 
separation-of-powers scheme of the Constitution. The mere retreat to 
the qualifying ‘quasi’ is implicit with confession that all recognized 
classifications have broken down, and ‘quasi’ is a smooth cover which 
we draw over our confusion as we might use a counterpane to conceal 
a disordered bed.” } 


Carrying Justice Jackson’s figure of speech one step farther, we might 
say that one who pleads a client’s cause before an administrative agency is 
a quasi-lawyer, a quasi-legislator, and a quasi-executive; for, indeed, he 
actually participates—although perhaps sometimes unknowingly—in each of 
the three governmental processes. 

The purpose of the administrative agency has been declared to be the 
protection of some important public interest. The determination of rights 
of individual, contesting clients is incidental, and not a primary function as 
in the case of the courts. Thus, the Federal Power Commission is charged 
with the protection of the public interest in the interstate use and develop- 
ment of power; the Federal Trade Commission was created for the purpose 
of establishing fair trade practices; the Civil Service Commission to improve 
standards of performance of public servants; the Interstate Commerce Com- 
mission to regulate carriers and to guarantee the public interest in trans- 
portation; the National Labor Relations Board to protect the interests of 
labor in its relation to management of industry, for the benefit of the people 
of the country. 


1Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 487-488, 72 Sup. Ct. 
800, 810 (1952) (dissenting opinion). 
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In the development of this new fourth branch of government, Congress 


“and the courts proceeded, at first, slowly and somewhat reluctantly, with 


substantial safeguards. Thus, the Bureau of Patents and the Interstate Com- 
merce Commission—guinea pigs in the development—were subjected to a 
large measure of judicial review of their actions, with what amounted 
practically to trials de novo in the United States district courts. The advo- 
cate who appeared before the Patent Bureau or the Interstate Commerce 
Commission knew that he could take his case from there to a tribunal with 
whose procedure he was familiar and with the guarantee of due process 
upon which he was accustomed to rely. 

As the years went by and new demands were made for larger protection 
of the “public interest,” Congress became increasingly impatient of judicial 
delays and equally frustrated by its own inability to legislate adequately 
to meet the seeming need. Many members of Congress, untrained in law, 
and subjected to severe pressures for effective action in the “public interest,” 
became more and more insistent upon speedy processes of determination 
which departed more and more from the established judicial tradition of 
the Constitution. Gradually the administrative, quasi-legislative function 
was expanded; gradually the courts acceded to legislative restrictions upon 
the scope of judicial review. 

One of the barriers to this expansion was the fact that, under the 
Constitution, Congress could not delegate its legislative power. This obstacle 
was rationalized out of existence by the argument that no delegation of 
legislative power resulted from these grants to administrative agencies, but 
merely a “filling in, interstitially” of details pursuant to legislative standards 
set by Congress. Gradually this concept came to be more and more ac- 
cepted, and now in some of the decisions of the Supreme Court we find 
statements to the effect that Congress can delegate some of its legislative 
power—indeed, even to the extent of legislation concerning subjects about 
which Congress is too ignorant to legislate. We are reminded of Pope’s 
little doggerel: 


“Vice is a monster of so frightful mien 

As to be hated needs but to be seen; 

Yet seen too oft, familiar with her face, 
We first endure, then pity, then embrace.” 


The final obstacle being thus removed by congressional action and by 
judicial abnegation, the Constitution was amended, just as effectively as if 
the prescribed formal procedure, specified by the Constitution, had been 
used for the purpose. 

Thereafter, the expansion of the administrative branch went ahead by 
leaps and bounds. Many forms of administrative agencies were experimented 
with. A few examples will be useful. When the United States Board of 
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Tax Appeals was created it was housed in the Internal Revenue Building; its 
members were passed upon for appointment by the Secretary of the Treas- 
ury; it was given full rule-making power; the Secretary of the Treasury 
and the Commissioner of Internal Revenue regarded it as an adjunct of their 
tax-gathering operation and assumed that its function was not that of a court 
but of an agency intended to help collect taxes by such interpretations of 
the law as might be necessary to accomplish that purpose. 

But the Board of Tax Appeals moved steadily in the other direction. 
Its members were as much concerned with the rights of the “taxpayer” as 
with those of the “government.” The decisions of the Board were as 
carefully considered and as objectively made as those of a well-regulated 
court; its procedures, both in hearings of a trial court nature—in which 
the cases were actually tried de novo—and of an appellate court nature— 
when the Board deliberated in conference—were definitely on the basis 
of judicial determinations rather than of a quasi-legislative-executive-judicial 
character. Advocates appearing in tax cases felt almost as much at home as 
in the conventional courts. Eventually, Congress decided that the Board 
of Tax Appeals should be converted into a court; whereupon its rule- 
making power was transferred to the Supreme Court of the United States 
and its name became the Tax Court of the United States. 

By way of contrast, and representing the other extreme, consider the 
quasi tribunals which are set up under “emergency” legislation. Again, 
borrowing from my own experience, the Salary Stabilization Board and 
Office functioned on an almost purely executive basis. Its rule-making 
process barely kept up with its case disposal process—indeed, in some 
instances it failed to keep up. Cases were determined in a most informal 
manner without much pretense of rules of procedure, and advocates who 
represented clients under such circumstances were definitely in the highly 
equivocal “quasi” class of practitioners. Fortunately, such tribunals usually 
disappear with the passing—or the ending—of the emergency. Some of 
them are not dependent on emergencies for their creation or their continu- 
ance—and as to them, the advocate is in a difficult, not to say precarious, 
condition. 

Between these two extremes we find many varying combinations of 
quasi-judicial-legislative-executive characteristics, with which the adminis- 
trative advocate must be familiar if he is to succeed. Needless to say, 
several striking changes have occurred in the attitudes and performances of 
lawyers who appear as advocates before such agencies, contrasted with the 
attitudes and performances of lawyers whose practice is confined to trial 
and appellate work in the courts as we think of them in their conventional 
roles. A thorough understanding of the reasons for and manifestations of 
these differences would require a comprehensive examination of administra- 
tive law, its history, the effect of the Administrative Procedure Act, the 
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reasons for congressional limitations upon judicial review of administrative 
action, the reasons—actual and purported—given by the courts for ac- 
quiescing in such limitations; all of which obviously are beyond the scope 
of this brief presentation today. But at least I can suggest a few leads for 
inquiry by those who are interested in going farther. 

First, then, let us consider the matter of administrative “expertise” to 
which I have referred in passing. Most lawyers are familiar with the subject 
of expert-opinion evidence and with the expert witnesses who produce 
such evidence. To many lawyers and judges—as well as to the experts 
themselves—it is an unhappy phase of trial work; frequently of a highly 
conflicting character and often suggesting bias, as partisan in nature as the 
frankly partisan advocacy of counsel who represent the contesting parties. 
Such expert testimony may be, and is, used in administrative hearings also, 
and, since the Administrative Procedure Act, is required to be presented 
before some agencies, at least, in much the same manner as in the courts. 

But “expertise” is not the same as expert testimony presented by expert 
witnesses. Instead, it is a matter of expert knowledge and judgment residing 
in the minds of the members of the agencies. Perhaps we might say it 
comes closer to those matters of which a judge may take judicial notice; 
geographical boundaries, weather reports, official records, etc. But there 
is still a great difference. Matters of which a judge may take judicial 
notice are established facts, concerning which the advocate and his client 
are also informed; and the power of the judge to notice and take them into 
account is not based on knowledge or judgment, peculiar to him, or based 
on experience in areas outside the recognized rules of evidence. “Expertise” 
on the other hand is just that. Some judges use the word “expertise”; 
others shy at its use and talk instead of “the most expert consideration and 
administrative judgment—a task that courts are ill-fitted to perform.” ? 


Again, the Supreme Court has said: 


“.... Congress expected the Commission to exercise a special com- 
petence in formulating remedies to deal with problems in the general 
sphere of competitive practices.” ® 


Again we find this judicial language coming from the Supreme Court: 


“|... in cases raising issues of fact not within the conventional ex- 
perience of judges or cases requiring the exercise of administrative dis- 
cretion, agencies created by Congress for regulating the subject matter 
should not be passed over.” (Emphasis added.) 


Chief Justice Stone compared this mysterious characteristic of ad- 


2 Swift & Co. v. United States, 343 U.S. 373, 381, 72 Sup. Ct. 716, 721 (1952). 
3 Federal Trade Commission v. Ruberoid Co., supra note 1 at 473, 72 Sup. Ct. at 803. 
4 Far East Conference v. United States, 342 U.S. 570, 574, 72 Sup. Ct. 492, 494 (1952). 
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ministrative agency determination to the growth of equity in English law 
and expressed the hope that lawyers would not make the same mistake in 
this connection that the lawyers and the law courts did in opposing the 
growth of equity.5 

Justice Robert H. Jackson, in his customary effort to reduce the 
“mysterious” to understandable terms, used this language: 


“... Such legislation . . . does not undertake to declare an end result in 
particular cases but rather undertakes to control the processes in the ad- 
ministrator’s mind by which he shall reach results. . . . to set out matters 
about which the administrator must think when he is determining. . . .” 
(Emphasis added. )® 


Again, in discussing the Clayton Act as amended by the Robinson-Pat- 
man Act (concerning price discrimination between customers), Justice 
Jackson noted that section 2 of the Act provided for administration by the 
Interstate Commerce Commission concerning common carriers, by the 
Federal Communications Commission concerning wire and radio communi- 
cation, by the Civil Aeronautics Board concerning air carriers, by the 
Federal Reserve Board concerning banks, and by the Federal Trade Com- 
mission concerning all other types of commerce. He then stated: “The 
large importance that policy and expertise were expected to play in reducing 
this Act to ‘guiding yardsticks’ is evidenced by the fact that authority to 
enforce the section [section 2] .. . is dispersed among four [five] administra- 
tive agencies which deal with special types of commerce... .”7 I do not 
know whether this analysis, by Justice Jackson, was intended to reduce to 
absurdity this concept of administrative expertise, but certainly it sounds 
like a tongue-in-cheek commentary. Moreover, I suspect that Congress, 
having created all these agencies to work in closely related fields of interstate 
commerce, felt bound to recognize all of them in this Act, rather than to 
show any desire to get more “expertise” into operation. I suspect, also, that if 
the composite, compromising, responding-to-individual-bias state of mind of 
Congress could, by some miraculous alchemy, be reduced to an acceptable 
consensus, it would have little to do with “expertise” and much to do with 
getting speedy and effective action in an area of national business wherein 
the “public interest” required it. 

As a matter of fact, the “expertise” required to be exercised by the 
Federal Trade Commission with respect to “all other types of commerce” 
covers as wide an area as that covered by several of the other five agencies. 
As a matter of fact, the types of “expertise” required to be exercised by the 
Federal Communications Commission in connection with, first, wire and 


5 United States v. Morgan, 307 U.S. 183, 59 Sup. Ct. 795 (1939). 
6 Federal Trade Commission v. Ruberoid Co., supra note 1 at 486, 72 Sup. Ct. at 809. 
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tadio point-to-point communication and, second, radio broadcasting are 
more widely differentiated than all the other varieties of commerce contem- 
plated by the Clayton Act. 

As to radio broadcasting, one of the fundamental “guide-posts” set up 
by Congress is contained in section 326 of the Communications Act which 
requires that the Federal Communications Commission shall have no power 
to censor such communications and that no action shall be taken by the 
FCC which would violate the guarantees of the first amendment. Yet 
this fundamental concept of constitutional law was left, for several years, 
to the tender “expertise” mercies of a group of non-lawyer members, 
together with several lawyer members who had considerably less than 
adequate respect for constitutional law. 

A biographical examination of the training and experience of these ad- 
ministrative agency members would reveal the presence of many well-quali- 
fied men. It would reveal the presence of others, poorly qualified either by 
training, experience, or temperament. A further examination would reveal 
that much, if not most, of the “expertise” to be found in these agencies lies 
with the staff members who go on from administration to administration, and 
who brief the agency members concerning matters of law, fact, and policy. 
Many of these staff members are strongly biased as to what they regard as 
proper governmental policy. Many of them are very active in promoting 
their ideas, not only with their own agency members but in Congress, 
especially at their counterpart level with administrative assistants of members 
of Congress; who, in turn, brief their busy superiors on matters of law, fact, 
and policy, and who continue to emphasize to their busy superiors the im- 
portance of “expertise” and the necessity for leaving to the agencies the 
achievement of the proper public interest. 

Now, what of the advocate before the administrative agency against 
this expertise background? If he is a man of experience he knows well the 
story as I have told it. He is well acquainted with the fact that men are ap- 
pointed to agency memberships, usually, because of their already-formed 
special interest in particular areas or—at least in some cases—merely because 
they are good party men who want government jobs. He knows, with 
shattering clarity, just how far-fetched it is to assume a predominating, 
Olympian special knowledge or capacity for exercise of judgment beyond 
that of judges, as concerns many of these agency members. He knows of 
the wide variances of opinion between them—in spite of their “expertise” — 
and of their reliance upon the expertise of particular members of their staffs. 
He knows, also, of the different approach which is possible to agency mem- 
bers, as contrasted with possible approaches to judges. 

Unlike a court, whose judges require that in all contested matters repre- 
sentatives of all contestants be present at any conference, much of the work 
of some agencies is done on an ex parte basis. Not only attorneys, but their 
clients, visit the commissioners in their offices and discuss with them the law 
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and the facts of their cases and frequently learn from them in advance how 
they stand with respect to the decision of cases, as well as concerning policy 
determinations of the agency. The press—and especially the trade press— 
regularly inquires of agency members and their officers concerning pending 
cases and publishes the results of these inquiries. Sometimes members of 
such agencies publicly voice their ideas and the decisions which they expect 
to render in such cases, by speeches, interviews, and magazine articles. 

The advocate appearing in such cases may well be amazed and even 
frustrated. But he gets little sympathy from the government, as represented 
by the agency. Most agency members who are not lawyers frequently 
resent lawyers as obstructionists of what they regard as their duty to ac- 
complish particular objectives. Indeed, there is a continuing feud in Wash- 
ington between administrators—who want results regardless of the law—and 
some government lawyers in the agencies who are respectful of the intent 
of Congress and anxious to follow the law. 

Of course, if the advocate in a particular case happens to represent a 
client whose interests are served by the public-interest concept prevailing in 
the agency at the time, then he is in luck because in such a case the govern- 
ment is actually “on his side.” But it does not follow that the “government” 
is always on the winning side. Indeed, sometimes the “government,” as rep- 
resented by different agencies, is on both sides of a case and consequently 
the government is bound to win and to lose, whatever the decision. A good 
example of this situation is found in a recent case where the “government” 
appearing as a shipper attempted to proceed in a district court without first 
exhausting the administrative remedies for which Congress had provided 
through legislation creating an administrative agency for that purpose, the 
Federal Maritime Board. The Supreme Court decided that the “government” 
here was in the same position as a private shipper and bound to proceed, 
accordingly, before the administrative agency. It said: “The same consider- 
ations of administrative expertise apply, whoever initiates the action.” 8 

The foregoing example illustrates a hurdle which the administrative ad- 
vocate must keep constantly in mind, as he proceeds at the administrative 
trial level, namely, that he must proceed with great care in laying the foun- 
dations for possible appeal or for the initiation of a new proceeding in the 
courts. A surprisingly large number of cases have been denied review in the 
circuits, as well as in the Supreme Court, because advocates failed to avail 
themselves fully of possible relief at the hands of administrative agencies. 
This does not mean that they would, necessarily, have gotten relief; on the 
contrary, it may have been perfectly obvious, from the agency attitude, that 
they would not. But the point is that they must try every available approach 
and that failure to do so leads inevitably to curt and summary disposition at 


8Far East Conference v. United States, supra note 4 at 576, 72 Sup. Ct. at 495. 
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_ the appellate level, a frustrating experience for the advocate and one almost 
impossible to explain to a client. 

Since the passage of the Administrative Procedure Act, the advocate has 
gotten a much better break at the hearing level. Increasingly, the quality of 
the hearing examiners has improved and frequently the advocate finds him- 
self in an atmosphere almost as objective and judicial as in a courtroom. But 
it is not at this level that the “expertise” operates. The hearing examiner 
may conduct an orderly hearing, make intelligent and useful findings of 
fact, and recommend a decision which has the attributes of a judicial deter- 
mination. The case then goes to the agency itself. In most instances | would 
say—without pretending to an examination of the statistics—that the com- 
missioners or board members, bringing the full impact of their expertise to 
bear, arrive at the same conclusion as the examiner. But they are not re- 
quired to do so. In hearings before the agency itself, the advocate spends 
much time listening to the members thereof—sometimes questioning the ad- 
vocate, sometimes frankly challenging the opinions of each other, sometimes 
revealing all too clearly prejudgments of the cases before them. The partisan 
presentations of expert witnesses in courts are sometimes well-matched in 
the agencies by the conflicting expertise of those who will decide the case. 

Generally speaking, when the agency makes up its mind, it has no dif- 
ficulty finding enough evidence and enough law in the record to justify any 
conclusion at which it finally wishes to arrive; and having done so, the ap- 
pellate court will say to the advocate who challenges the decision, “How 
now? Don’t you know that judges are not qualified to decide these cases? 
We have no expertise. We find enough evidence in the record upon which 
the agency decision can be rested. We find no obvious misapplication of the 
law. We find no evidence of arbitrary or capricious action.” 

Perhaps you will say that I overemphasize the miscarriages of justice 
and fail to give sufficient credit for administrative agency work well done. 
Perhaps so; but that, I repeat, is my mission here today. I would certainly 
be giving poor service to a prospective agency advocate if I told a story of 
administrative-agency-advocacy which indicated a nice, comfortable, bed- 
of-roses experience. My idea is that I should condition him for the hard and 
unexpected knocks which will come to him, and let him do his own luxuriat- 
ing, if and when he discovers a happier side to the advocate’s existence. 

Moreover, the apparent overemphasis is further justified because the 
effect of the expertise concept and its by-products colors the whole fourth- 
branch-administrative operation. It helps to prolong and perpetuate the 
antiquated procedures of legislation; it provides a too easy excuse for ju- 
dicial avoidance of decision with respect to public policy determinations 
which should be promptly decided; it gives courage to highly biased, lower- 
level agency proponents of public interest concepts which—if the public 
had a fair opportunity to express itself—would be indignantly repudiated. 
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And, coming back to my subject, it is subtly changing the character of 
advocacy itself. 

To the extent that we, increasingly, turn over to this extra-constitutional 
administrative branch of government the duties and opportunities originally 
vested in the legislative, the executive and the judicial branches, we bring 
back the condition of an administrative government out of which we strug- 
gled when we separated from England. It is the kind of government which 
seems necessary for primitive, underdeveloped people who lack capacity 
to govern themselves. It seems amazing that at a time when the ferment of 
self-government seems to be growing throughout the world, we should be 
slipping back, gradually, into the morass of government by a few persons 
who think they know what the rest of the people need better than the people 
themselves. 

For years the lawyers of this country provided the leadership for in- 
dependent legal thinking and reliant self-government. I am happy to pay 
tribute to the American Bar Association for the work which it did in secur- 
ing the adoption of the Administrative Procedure Act as a minor check on 
the rule-in-the-pocket type of government and the mysterious expertise 
which the administrative branch has brought to us. I am happy to note, 
further, tentative activity in the same direction and in such proposals as that 
for more tribunals like the Tax Court of the United States. 

But this is not enough. During recent decades we have been warned by 
such outstanding leaders as Chief Justice Taft, Chief Justice Hughes and 
Chief Justice Vanderbilt that lawyers are losing their position of prestige 
and leadership. There are several reasons for this. In my opinion, one of the 
most important reasons is to be found in the effect which the administrative 
control of government is having on the attitudes and activities of adminis- 
trative lawyers. Administrative government always destroys independence 
and begets, first, sycophancy and then, servility. 

Anthony Trollope, a novelist of the mid-Victorian days, in describing 
the sycophancy of the church hierarchy, portrayed a situation which, un- 
fortunately, has its counterpart in administrative advocacy: 


“And then the vicar shook hands with Mrs. Proudie, in that deferential 
manner which is due from a vicar to his bishop’s wife; and Mrs. Proudie 
returned the greeting with all that smiling condescension which a 
bishop’s wife should show to a vicar.” 


Not long ago, a lady, whose husband had come recently to Washington, 
D.C., when asked about her new life in the nation’s capital, described the 
sycophantic situation in more pungent modern language: “Well,” she re- 
plied, “I have discovered that my most important job is buttering up the 
wives of the Commissioners.” She might have added that 





one of the most important jobs of some Washington lawyers, themselves, 
seems to be the buttering-up of agency members and their staffs. 
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When we stop to think that administrative agencies are creatures of 
Congress; that they are made up of men mot selected because of judicial 
temperament or experience; that they are told by the Supreme Court that 
they are not courts, but are possessed of expertise—which, many times, they 
never before suspected—which qualifies them for performance of legislative 
duties and for enforcement of laws passed by Congress to achieve certain 
pre-determined objectives, it is not hard to understand that they act like 
legislators and executives, not as judges. It is not hard to understand their 
imitating Congress, in its free-for-all wrangling and frank efforts to secure 
public acclaim and approval; it is not hard to understand their direct ex parte 
approach to the solution of what seem, to lawyers, to be judicial problems. 

Lawyers who represent clients before these agencies understand these 
things; they understand that decisions made by such men will often be made 
on an emotional basis of prejudgment and bias rather than upon an objective 
judicial basis. These lawyers understand also that men who work from the 
point of view of bias, prejudgment, and a more or less emotional response 
to the stimuli which surround them, are apt to take personal offense from 
the efforts of advocates to circumvent their efforts and to hold grudges 
against them for their independence. 

Experienced administrative lawyers understand the tremendous power 
which the agencies exercise by means of the so-called “lifted eyebrow” tech- 
nique; a subject which would merit, by itself, an hour of explanation and 
example; a technique of issuing reports, making speeches, giving interviews 
calculated to convey to affected persons the indirect message that they would 
do well to get in line before action is taken against them or before a license 
comes up for renewal. 

Consequently, instead of standing up boldly and asserting a client’s rights, 
they try other approaches—the buttering-up process, the ex parte visits to 
chambers, the suggestion to a Congressman that here is a matter of agency 
policy which needs investigation. If, instead of asserting and fighting through 
on the basis of principle, a compromise can be reached with the agency, 
then the client is advised to take the proposed compromise, even at the risk 
of sacrificing principle. This was the basis upon which the Federal Com- 
munications Commission prohibited editorializing on broadcasting stations 
for years, in direct violation of the law. One station owner’s license was held 
in abeyance until he promised to stop editorializing and to avoid it in the 
future. The rest of the broadcasters promptly acquiesced in the “eyebrow” 
mandate and broadcasting editorializing ceased until the National Associa- 
tion of Broadcasters challenged the Commission to decide a license renewal 
case on the basis of editorializing and let the Supreme Court decide the ques- 
tion. In fact, the long period of acquiescence by broadcasters in the “eye- 
brow” mandate encouraged the staff officers of the FCC to secure the pro- 
posal of an amendment to the Federal Communications Act which would 
have eliminated section 326 which forbids FCC censorship. And the “eye- 
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brow” technique still operates through veiled threats to review license re- 
newal applications upon the basis of programming promises and perform- 
ances, even though the non-editorializing mandate has now been abandoned. 

Now that Congress itself is showing signs of alarm at the activities of its 
own administrative Frankenstein; now that the American Bar Association 
is showing increasing interest in the subject; now that the executive branch 
of government is finding itself reduced in stature and required to appear, 
like an ordinary litigant, before these agencies; now that the University of 
Illinois College of Law schedules such a forum as this, my faith is renewed 
for the future. What happens to our structure of government, and par- 
ticularly to the administrative branch, lies in the hands of those lawyers of 
the coming generation who are being schooled in the mysteries of “‘exper- 
tise” and “quasi.” More power to you! May you know and revive the 
spirit of your legal forebears! May you prosper in this large new area of 
advocacy before administrative agencies. May you join in that process of 
law-making and interpretation which is essential to the disciplining of this 
new fourth branch and to its proper integration into the structure and life 
of our government. 














THE ADVOCATE AS A LAWMAKER: 
‘THE ADVOCATE IN THE REVIEWING 
COURTS 


BY THE HONORABLE WALTER V. SCHAEFER * 


TODAY’S SURVEY OF THE LIFE AND TIMES of the advocate shows 
him to be indeed a ubiquitous and versatile fellow. We have seen him in 
many familiar places and in many familiar roles. When I received Dean 
Harno’s invitation to be here today, I saw the word “Advocate” and the 
words “Reviewing Courts,” and I assumed that what was called for was a 
discussion of the familiar theme of appellate advocacy. That is not a very 
difficult undertaking for a judge of a reviewing court. It is certainly no 
secret that most of us have such a speech readily at hand. 

And so I saw myself delivering that old reliable stand-by—sparkling 
with wit and wisdom, both largely borrowed from my betters. But while 
the reviewing court is one of the advocate’s familiar haunts, his role in con- 
nection with the law-making function of such a court is another cut of 
cloth indeed. And because I looked a second time at my assigned subject, 
and saw then the implications which I should have seen before I undertook 
this venture, you will miss those gems of wit and wisdom, and sit uncomfort- 
ably while I deal inadequately with a difficult subject. 

The subject assigned to me makes two basic assumptions: first, that re- 
viewing courts make law; and second, that advocates have a part in that law- 
making process. Not so long ago neither assumption would have been made, 
for it was thought that the job of a reviewing court was simply to apply 
ready-made, pre-existing legal principles to the case before it. 

While both assumptions are correct in my opinion, it should be pointed 
out that by no means do reviewing courts make law in every case, or even 
in most cases. There are no statistics, and I doubt that there ever will be 
any, for the shadings are too delicate for statistical analysis. But it is clear 
the great bulk of the work of reviewing courts does involve an application 
of existing principles of law to the facts of the case, or a selection between 
competing principles. 

I take it that our concern today is not with that great bulk of the cases, 
but rather with that much smaller group in which a new doctrine is evolved, 
or an existing one is overturned, expanded, or contracted. The number of 
such cases is small, but their importance is not measured by their volume, 
for it is in these cases that the common law demonstrates its capacity for 
growth and adaptation. 


* THE HONORABLE WALTER V. SCHAEFER. Pbh.B 1926, J.D. 1928, 
University of Chicago; Justice, Supreme Court of Illinois. 
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To isolate and analyze just what it is that the advocate is doing, or 
should be doing, in this class of cases is difficult because we do not know 
with any great degree of certainty what the courts are doing. There have 
been very few studies of the operation of the judicial process in this area. 
For a number of reasons, the opinion of a court does not always tell you 
why the court reached the result it did. In part, this is due to the prevailing 
style of opinion writing. However great the doubts with which the judge 
has wrestled in the process of reaching his decision, almost invariably those 
doubts fail to appear in his opinion. When he writes, he becomes an advo- 
cate. He does so, I think, less because he wants to persuade his colleagues 
or the bar to the inevitability of the result he has reached, than because that 
style has been and is the accepted practice in opinion writing. 

Typically, his colleagues will share his views with varying degrees of 
certainty. The absence of dissent or special concurrence does not indicate 
an absence of doubt, for neither the dissent nor the special concurrence is a 
response to doubt. They stem from certainty, but in a direction other than 
that taken by the opinion of the court. 

To find out what the judges are doing on the frontiers of the law, 
therefore, we must look beyond their opinions. And that terrain is not well 
mapped. I can by no means fix all the boundaries and fill in all the contours 
of that intriguing and important area. My difficulty is not lack of time. It 
is rather that I lack the ability, and so, I think, do other judges, and perhaps 
all other men, to describe accurately the process by which a decision is 
reached. There is comfort, if not full satisfaction, in William James’ obser- 
vation that, “when the conclusion is there we have already forgotten most 
of the steps preceding its attainment.” } 

What I can do, and all that I can do, is to suggest some matters that my 
own brief experience indicates an advocate should think about and do when 
he is working on the frontiers. And in the process, of course, I shall be sug- 
gesting indirectly some of the factors that in my opinion influence courts in 
deciding whether existing doctrine is to be contracted or expanded. 

First of all, it seems to me, the advocate must capture the interest and 
the imagination of the court. This he should try to do in any case, of course, 
for in a reviewing court each case is almost always competing with many 
others for the attention of the court. But it is particularly important in the 
class of cases we are considering, because judges are lawyers, and so by 
training and habit are a conservative lot. Inertia, therefore, weighs heavily 
in favor of existing precedent. If there is to be change, the court must be 
sufficiently stimulated to overcome its underlying preference for the law as 
it is. 

The principal stimulus, of course, comes from the facts of the case. The 
interaction between fact and law is close and continuous. Twenty years ago 


11 James, PrINcIPLEs OF PsycHOLocy 260. 
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Chief Justice Stone suggested the interrelation in this picturesque way: 
“The law, itself,” he said, “is on trial quite as much as the cause which is to 
be decided.” 2 Each decision of a court measures the existing body of legal 
doctrine against the particular facts before the court. Once rendered, the 
decision becomes itself a part of the existing body of precedent. Its ade- 
quacy, in turn, is measured by the impact of the facts of future cases. The 
process is a continuing one, and it is that process which gives vitality to the 
common law, and makes it able to adapt itself to changed conditions. 

Because of this interrelation of fact and law, the advocate must also 
identify for the court the problem involved—not as an isolated thing, but 
in its relation to the body of the law generally. And, if the court is to be 
induced to make a change, it must then be shown that the existing law as 
applied to the facts of the case will produce an incongruous result. And I 
must hasten to say that I do not mean incongruity as measured by the stand- 
ard of the advocate. To some lawyers, any doctrine which militates against 
their position smacks of incongruity. I mean incongruity by objective stand- 
ards. In the last analysis, of course, the determinative standard is that of the 
court which decides the case. But the court’s standard is not altogether, or 
even primarily, subjective. The views of the legal profession, as expressed 
formally in treatises and law reviews and the opinions of courts of other 
jurisdictions bear heavily upon the question. So, indeed, does the opinion 
of any informed group. Witness, for example, the impact of the views of 
psychiatrists on the tests for determining sanity in criminal cases as an- 
nounced in McNaghten’s Case. 

A court’s conviction of the unsatisfactory operation of a legal doctrine 
may stem not just from the result in the case at hand, but from cumulative 
impact of earlier results. For example, the application of the rule of Swift v. 
Tyson to the facts in Erie Ry. Co. v. Tompkins * would not have involved 
an extension more dramatic than many others that had been made. And more 
recently, the case in which the California Supreme Court rejected its rule 
that evidence illegally obtained was nevertheless admissible in a criminal 
prosecution did not differ greatly from those in which the discarded rule 
had been consistently applied over the years.5 

In each case, it seems to me, the existing doctrine fell because its vitality 
had already been weakened by the accumulated pressure of the many cases 
to which it had been repeatedly subjected over the years. Incidentally, in 
neither of these cases, as I understand it, was the change due to the efforts 
of the advocates. In each instance, however, the case history of the doctrine 
showed a number of strong dissents preceding its ultimate demise. But I 


2 Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, 10 (1936). 
341 U.S. (16 Pet.) 1 (1842). 

4304 USS. 64, 58 Sup. Ct. 817 (1938). 

5 People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955). 
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suppose not even the dissenters could have predicted just when their appeal 
to the conscience of the future would be heard, and so the lawyers can 
hardly be blamed for their failure to diagnose accurately. 

Assuming the presence of the requisite ingredient of incongruity of 
result, the advocate must consider the quality of the change he is urging. 
While it is true that courts make law, they do not engage in the business 
on a large scale. They “legislate interstitially,” said Holmes. They are 
restricted to movement of the particles and may not move the mass. And 
as the same author pointed out, ““A common law judge could not say I think 
the doctrine of consideration a bit of historical nonsense and shall not en- 
force it in my court.” 7 

Before a court will modify a legal doctrine, it must be able to see the 
consequences of the step it is taking. It does not choose the precise prob- 
lems with which it deals, nor even the general area of law in which it is to 
work. The materials with which it works are those churned up by the 
chances of litigation. It lacks a legislature’s capacity to grasp an entire 
problem, and to deal with all its ramifications. 

So the likelihood of a change in legal doctrine depends upon the de- 
gree to which the doctrine in question is interrelated with others. Mr. Jus- 
tice Brandeis expressed the thought in International News Service v. Associ- 
ated Press: 8 


“Court are ill-equipped to make the investigations which should pre- 
cede a determination of the limitations which should be set upon any 
property right in news or of the circumstances under which news 
gathered by a private agency should be deemed affected with a public 
interest. Courts would be powerless to prescribe the detailed regula- 
tions essential to full enjoyment of the rights conferred or to introduce 
the machinery required for enforcement of such regulations. Considera- 
tions such as these should lead us to decline to establish a new rule of 
law in the effort to redress a newly-disclosed wrong, although the 
propriety of some remedy appears to be clear.” 


In point of fact, the Court in the International News case did establish 
the new rule of law. But the limitation described by Mr. Justice Brandeis 
is nonetheless a real one, and the advocate must be prepared to demonstrate, 
so far as it is possible, the point at which the change which he advocates 
will cease to have a direct bearing upon other legal doctrines. 

The advocate who seeks to persuade a court to depart from precedent 
must also reckon with the reluctance of courts to disappoint the expectations 
of those who have relied upon existing law. 

In a sense courts might be said to have a greater freedom in this respect 


6 Southern Pacific Co. v. Jensen, 244 U.S. 205, 221, 37 Sup. Ct. 524, 531 (1917). 
7 [bid. 
8248 U.S. 215, 267, 39 Sup. Cr. 68, 82 (1918). 
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than legislatures, for the overruling decision does not encounter constitu- 
tional ex post facto clauses. While the judicial decision operates retro- 
spectively, it has been regarded in theory as announcing the law as it has al- 
ways existed, and so as merely correcting a previous error. But the court 
which is being asked to make the change is not itself deluded by any formal 
theory, and so moves slowly and warily where there is a possibility that reli- 
ance upon precedent may be disappointed. Of course the influence of reliance 
upon judicial precedent in shaping human conduct is easily exaggerated, as 
Cardozo has pointed out.® There are large areas of the law in which re- 
liance upon precedent is necessarily non-existent. But there are other areas 
in which it may exist, and so courts will continue to take account of it. 

The possibility of reliance and the fact of reliance are thus to be con- 
sidered by the advocate. But there is also available here a counter-technique 
of decision, and hence a theme of advocacy which may be useful. A few 
courts confronted with the combination of reliance upon an unsatisfactory 
decision plus the normal retroactive operation of a judicial decision, have 
solved the problem by adhering to the existing precedent for the case at 
hand, while announcing that a different rule will be applied in the future. 
Wigmore mentioned the technique in 1917.1° Kocourek, in 1931, proposed 
to embody it in a statute providing that a supreme court should not decide 
any case under a prior rule if the court believes that rule unjust, unless the 
former rule had been the basis of a reasonable and justified reliance by the 
litigant or by other persons not before the court.'' Then in 1932 the 
Supreme Court of the United States sustained the action of the Montana 
court which had applied the existing rule to the case at hand while an- 
nouncing that a different rule would prevail in the future.!? 

From the point of view of most advocates the technique may not be 
attractive, for it presupposes the loss of the case at hand, and the advocate, 
I suspect, has a livelier interest in present victory than in prospective, and 
hence academic, improvement of legal doctrine. But there are volume liti- 
gants, both in and out of government. And for them the value of the tech- 
nique is far from theoretical. 

More frequently available to the advocate is another line of argument 
which is seldom used. Twenty years ago Chief Justice Stone pointed out 
as a defect in the common law its habit of regarding a statute as “in the 
law but not of it.” 1% Any judicial decision, however poorly considered, is 


9 Carpozo, THE GROWTH OF THE Law 122 (1923). 
10 Wigmore, Introduction, in Mopern Lecat PuttosopHy Series, THE SciENCE OF 
Lecat MEtuHop xxviii (1917). 


11 Kocourek, Retrospective Decisions and Stare Decisis and a Proposal, 17 AB. 
A.J. 180, 182 (1931). 


12 Great Northern Ry. Co. v. Sunburst Oil & Refining Co., 287 U.S. 358, 53 Sup. 
Cr. 145 (1932). 


13 Stone, supra note 2, at 14. 
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a potential point of departure in the common-law process of reasoning. 
Statutes are not generally so regarded, though they be preceded by the most 
thorough legislative investigation. Chief Justice Stone looked forward to 
the day when statutes, like judicial decisions, would be used as social data, 
or points of departure, in the common-law process. He spoke of “the ideal 
of a unified system of judge-made and statutory law woven into a seamless 
whole by the processes of adjudication.” !* 

That ideal has not materialized, but there are many instances in which 
radiations from statutes not directly applicable have influenced or shaped 
judicial decisions. The most dramatic illustration, it seems to me, is the 
influence of the Married Women’s Acts, which, about the middle of the 
last century, gave married women the right to own their separate property, 
to contract, and to sue and be sued. Many common-law doctrines, in 
criminal law, evidence, torts, and other areas, had rested to a greater or lesser 
degree upon the incapacities of a married woman as they existed at common 
law. And across the country those areas of law are responding to the statu- 
tory removal of common-law incapacities. That removal plays a part, for 
example, in determining whether one spouse is competent to testify against 
the other, whether they can conspire together to commit a crime, whether 
the husband is liable for the torts of his wife, as he was at common law, to 
mention only a few of many instances. 

There are other illustrations, although in no other instance, I think, has 
the influence of a single statute been so pronounced. In the Chinese sover- 
eignty case last year the question was whether or not a counterclaim could 
be asserted against a sovereign government.!® No statute dealt directly 
with counterclaims as related to sovereign immunity, but the decision which 
allowed the counterclaim was based upon a policy distilled from many 
statutes relating to counterclaims generally. 

In a statutory construction case decided by our court a term or two 
ago, construction of the particular pension act before us was based upon an 
analysis of what the legislature had provided in other, unrelated pension 
acts. And in another statutory construction case now awaiting decision the 
court showed a lively interest in the provisions of other statutes dealing with 
the same problem in other areas of government. We have pending another 
case in which the question is the availability of injunction to restrain the 
violation of a regulatory statute. Some other regulatory acts expressly 
authorize the issuance of an injunction, but the one in question does not. 
In a similar case, the New York Court of Appeals acted upon the legislative 
policy in favor of extending the equitable remedy which it found to have 
been expressed in other statutes.1® 


'4 Stone, supra note 2, at 12. 


15 National City Bank of New York v. Republic of China, 348 U.S. 356, 75 Sup. Ct. 


423 (1955). 
16 People v. Laman, 277 N.Y. 368, 14 N.E.2d 439 (1938). 
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When we think of advocacy in a reviewing court, we think ordinarily 
of the advocates before the bar, and not of those on the bench. And we 
think of advocacy as ended when the case has been submitted for decision. 
Actually, of course, advocacy does not end; it moves from the courtroom 
to the conference room. 

Much has been written of Marshall during the past year. What I sup- 
pose is the orthodox view pictures him as successfully writing the doctrines 
of the Federalist party into the decisions of the Court, even though most of 
his colleagues belonged to a different party. Another view is that Marshall’s 
career was a long and stubborn rear guard action in defense of the Consti- 
tution as it was meant to be read. Nevertheless, the story goes, he was 
continually forced into compromise and defeat, the cumulative effect of 
which amounted to a transformation of the Constitution. It does not matter 
which view is correct, for both of them underscore Marshall’s role as an 
advocate inside the Court. 

That advocacy should exist in a reviewing court is as inevitable as that it 
should exist in any other situation in which a group judgment is being 
reached. The extent to which it exists in any court depends in part, I 
suppose, upon the temperaments of the individual judges, and their capacity. 

The techniques of intramural advocacy do not differ fundamentally from 
those of formal advocacy. Courtroom formality is shed, of course, inside 
the conference room, but otherwise what is good advocacy in court is good 
advocacy in the conference room. There is, however, a significant differ- 
ence. Relationships inside the court are personal and they are continuing. 
The case at hand is one of many awaiting decision. It does not stand 
isolated from those which have gone before or those which will follow. 

No single member of a reviewing court can have every opinion the 
way he wants it, and that is as it should be. The result is that he must 
focus his fire on the significant, letting the details go. There is thus a unique 
tactical quality about conference room advocacy that is lacking in the more 
formal type. A judge’s influence with his colleagues is a sensitive thing, 
which could readily be impaired. The balance is delicate in a court which 
has a large volume of business. In such a court, it seems to me, an impor- 
tant problem for the judge is that of deciding where he is going to concen- 
trate his energy. 

The underlying basis of sound courtroom advocacy is emphasized by 
a consideration of the way conference room advocacy operates. Judges are 
not overawed by the words that are written in the reports. They are more 
conscious than others, I suspect, of their own limitations. Cardozo’s descrip- 
tion of the process of judicial disillusionment can not be improved upon. 
“A brief experience on the bench was enough to reveal to me all sorts of 
cracks and crevices and loopholes in my own opinions when picked up a 
few months after delivery, and reread with due contrition. The persuasion 
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that one’s own infallibility is a myth leads by easy stages and with somewhat 
greater satisfaction to a refusal to ascribe infallibility to others.” 17 

Judges are interested, of course, in what has been said and what has been 
decided, and the traditions and formal ritual of courtroom advocacy en- 
courage lawyers to pitch their arguments on that ground. In most cases 
that may be enough. But in any case it is desirable that the thrust go 
deeper, and in cases on the frontiers of the law a deeper thrust is imperative. 
Those cases are not decided just upon the ground that “it was so held” in 
such and such a case. They are decided upon a consideration of why it was 
so held and upon an appraisal of the results of that holding in actual 
operation plus the anticipated consequences of an expansion or curtailing 
of that holding. This is the level upon which conference room advocacy 
operates. It is also the level upon which the most effective courtroom 
advocacy operates. 


17 Carpozo, THE NATURE OF THE JupDICcIAL Process 29-30 (1921). 














THE ADVOCATE AS A LAWMAKER: 
THE ADVOCATE’S ROLE IN 
LEGISLATION 


BY THE HONORABLE WILLIAM L. SPRINGER * 


THE DEDICATION OF THIS LAW BUILDING brings back many 
memories spent in former years as a student at the University. This is also 
a time when alumni return to renew ties with alma mater. 

The minds of both alumni and those presently in the law school are 
occupied with thoughts of the University and what it has meant to them. 
Many are gathered here today reflecting on the significance of this law 
school and this University in the life of the state and the nation. 

On such an occasion, therefore, it is appropriate to consider the role of 
this law school in modern society. 

This law school has endured for almost sixty years. It must be a 
source of gratification to the friends of the University, its trustees and 
faculty, and its new president to review that record. Since the inauguration 
of its first dean, this law school has been a leader and a pace-setter among 
the law schools of the land. Under the administration of Dean Albert J. 
Harno, it has continued a fine tradition, and I predict it will render an ever- 
expanding service to the embryo lawyers of this and other states. 

It is inspiring to contemplate the possibilities of its usefulness to the legal 
profession and its contribution through that profession to the stability and 
progress of society. 

The bar is one of the most stable and permanent of human institutions. 
Through all the vicissitudes of history, it abides, constantly influencing the 
course of time. Anglo-Saxon law has weathered the storms and stresses 
of almost 1,200 years without faltering in its obligation to each new genera- 
tion. The bar and the lawyer have an enviable record of adaptation to the 
needs of people throughout history. 

I think it is worthwhile for us as members of the legal profession and, 
therefore, concerned with the growth of the law, to consider what part 
the advocate has played in the legislative process, and to determine what 
there is that particularly qualifies the lawyer for the important role he has 
filled in the history of legislation. Today, as the lawyer-legislator stands at 


* THE HONORABLE WILLIAM L. SPRINGER, A.B. 1931, DePauw 
University; LL.B. 1935, University of Illinois; LL.D. 1953, James Mil- 
likin University; State’s Attorney, Champaign County, Illinois, 1940- 
1942; County Judge, Champaign County, Illinois, 1946-1950; Member 
of Congress, 22nd District, Illinois. 
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mid-century, we can see that his status in relation to the making of laws 
has changed somewhat over the years. This change in status has been largely 
dictated by the growing complexities of the times in which we live, with 
its resultant demands upon the time and energies of men of all walks of life. 

Today, as in every age, the law faces the challenge of adapting its 
rules to the ever-changing needs of society while maintaining the integrity 
of the fundamental principles of justice on which it rests. Although it is 
only in mature legal systems that men consciously address themselves to 
the task of making new law, this process is as old as civilization. 

Let us travel back briefly in history and see how the lawyer-legislator 
has led the way in the evolution of the law as we know it today. 

The Athenian lawyer made a unique contribution to the legislative 
process of his day. His was a negative, rather than a positive role. We 
know—as far as one can know on the basis of the surviving evidence—that 
the main concern of the lawyers of Athens was to champion the existing 
laws and oppose vigorously any innovations. Any citizen of Athens could 
speak in favor of a proposed change, and perhaps lawyers, as individuals, 
did speak for new laws. But five lawyers were appointed by the city to 
represent the people of Athens as a whole, and their task was to fight inch- 
by-inch and foot-by-foot against legislative reforms. 

One wonders whether the Greeks would have become great and lasting 
lawyers had they charged their lawyers to speak freely about the merits of 
proposed reforms, rather than making them follow a rigid course of resist- 
ance. One wonders, too, to what extent lawyers in those days were prepared 
for making public law by training and experience in private practice in- 
volving contracts, deeds, and other transactions for individuals. 

While the Athenian lawyer played a somewhat negative part in the 
making of the laws of his day, changing times and conditions through the 
ages have brought about alterations in the law to meet new challenges. 
The foremost example of this in the history of western law is, of course, 
the Corpus Juris of Justinian. 

Finding the law of his day in a great state of confusion, Justinian 
commissioned a group of law professors and practitioners to systematize 
the law. At first their task was conceived as a modest project to aid prac- 
titioners by restricting the number of authors and books to be cited in the 
courts and by issuing a collection of decisions involving the most seriously 
disputed points in the law. But when this was completed, Justinian decided 
to enlarge it to embrace a complete codification of the entire Roman law. 

Fortunately, these men were not content merely to edit the materials 
inherited from the past. Indeed, they adapted and accommodated these 
materials to the needs of their times. So skillfully did they perform their 
task that their handiwork, which we have come to call the Justinian Code, 
became the parent of all the legal systems now operating in western Europe. 

Another example of the dynamic evolution of the law is the Napoleonic 
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Code. The French Revolution swept away much of the old social order. 
During the years immediately following the Revolution, many of the abuses 
of the ancien regime were eliminated by special acts of legislation, But this 
work was sporadic and unsystematic. 

As the tumult quieted, the need was felt for a comprehensive codifi- 
cation of the law. After several abortive efforts, Napoleon appointed a 
commission of judges to carry out this task. The code they adopted was 
the first systematic order of legal relationships adapted to the needs of the 
middle class which had recently emerged in force. So admirably did it suit 
the needs of the day that it soon was carried to the far corners of the globe. 
It was adopted not only in European countries such as Belgium, Italy, 
Spain, and Greece, but also in Egypt and in South America. 

The Napoleonic Code also provided the inspiration for the Code of 
Procedure adopted by the Louisiana Legislature in our early history. 
Drafted by that great advocate, Edward Livingston, it became the first 
real code of law in the United States. 

With the recognition of legislation as a conscious function of govern- 
ment, the process of changing law to meet changing conditions has become 
a continuous rather than sporadic development. The history of this nation 
bears witness to the benefits that can result when the process is guided 
by men trained in the skills of the law and dedicated to its ideals. 

Because the lawyer-legislator of our early history was well versed 
in the principles of the bar, our government had a kind of maturity from 
the start. That was because the founding fathers did not attempt to ex- 
periment or innovate. Rather, like all enduring human documents, the 
Constitution of the United States was solidly grounded on human experi- 
ence. Its purpose was to restore ancient and natural rights of free men 
which were denied by a new form of oppression. 

The basic documents of our political institutions, the Declaration of 
Independence and the Constitution, are primarily the work of lawyers. 
Twenty-five of the fifty-six men who signed the Declaration of Independ- 
ence were members of the profession, as were thirty-one of the fifty-five 
members of the Constitutional Convention of 1787. Every one of the 
twelve states represented at the Constitutional Convention sent at least one 
lawyer. 

James Madison, William Paterson of New Jersey, Roger Sherman of 
Connecticut, James Wilson, Gouverneur Morris of Pennsylvania, John 
Dickinson of Delaware, and John Rutledge of South Carolina, were among 
the great advocates whose broad knowledge of law, history, and politics, 
combined with precision in draftsmanship, gave us the document which 
has come to be recognized as the greatest work ever struck off at one time 
by the hand of man. 

In setting up the institutions and processes of government by which 
the ancient liberties of free men were to be preserved, the members of 








214 DEDICATORY PROCEEDINGS [ VoL. 1956 


the Constitutional Convention had a choice unparalleled in human history. 
They could and did study every government known to man, from the 
absolute monarchies of Europe to the theoretical communism tried and 
found wanting in several of the early colonial settlements. They drew 
from the Hebraic law of the Bible and from the Koran, from the model 
of the Greek city-states and from the Roman Empire. 

But most of all, true to the best precepts of the legal profession, they 
drew most heavily upon the tried and tested principles evolved from their 
own experience in the colonial struggle for limited self-government. It is 
well to recall that our experience under the Constitution is still exceeded 
today by our experience in self-government in the colonies. Between the 
formation of the first representative body empowered to make laws in 
America, in 1619 in Virginia, and the adoption of the Constitution in 1788, 
lay 169 years of striving for justice and liberty under the law. The age 
of government under the Constitution is still short of that figure by a 
year. 

The consummate legal skill of the drafters of the Constitution is mani- 
fest in the great compromises of the Convention, notably resolving the 
relationship between large and small states by creation of the Senate and 
House of Representatives. It is also evident in article III which establishes 
the jurisdiction of federal courts. 

In giving the Supreme Court jurisdiction over the states, with power 
to determine their rights and duties and to enter judgments against them 
to enforce such determinations, the Convention provided the machinery 
by which the balance of the federal system has been maintained. Credit 
for the establishment of a strong national judiciary must be given to 
Charles Pinckney, George Mason, and of course, James Madison. 

The contribution of lawyers did not stop with the signing of the 
Constitution. In the first Congress, 10 of the 29 senators and 17 of the 
65 representatives were lawyers. Many of them had been members of 
the Constitutional Convention or of the state conventions which ratified the 
Constitution. As members of Congress, these founding fathers passed the 
laws to set in motion the republic they had created. These early lawyers- 
legislators, under Madison’s leadership, also drafted the Bill of Rights which 
through the years has guaranteed the rights of every citizen. 

Next to the submission of the Bill of Rights, the most important work 
of the advocates in the first Congress was the establishment of a judicial 
system for the new nation. The drafting of the Judiciary Act of 1789, 
which has been called one of the most remarkable and impregnable pieces 
of legislation ever framed, was largely the work of Oliver Ellsworth of 
New Jersey. 

The new government was scarcely established before the War of 1812 
gave rise to vast new problems which tested the ingenuity of lawyers and 
legislators. The growth of manufacturing, the development of communi- 
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cations, the establishment of a patent law, and the chartering of the second 
United States Bank were but a few of the developments which raised new 
problems to challenge the lawyers-legislators of America. 

In reconciling the conflicting interests generated by these develop- 
ments, and providing the legislation necessary for continued progress, great 
members of the bar, such as William Wirt, Daniel Webster, and Henry 
Clay, long supplied the creative leadership which the magnitude of the 
problems demanded. 

I doubt that there is anyone here this afternoon who will question the 
fact that all legislators today, regardless of their previous training, are 
subject to more responsibilities than their predecessors. The increasing 
burdens upon our lawmakers are a direct result of our increasing obliga- 
tions in the world and the very complexities of life today. 

In international affairs, growth in our responsibilities is a rather recent 
phenomenon. In roughly the last two decades this country has emerged 
from a humble place in the shadow of the great capitals of Europe to an 
eminence that has no parallel in the history of mankind. Let there be no 
question about it, Washington today is the capital of the world. We are 
the symbol of hope and strength for all our friends and allies in the free 
world. 

It has become increasingly clear that if the decisions of the Congress 
and the executive branch are statesmanlike, wise, and right, then the 
future of mankind looks promising and a veritable golden age is possible 
for all of us. At the same time, it is equally apparent that if the com- 
munity of men and women who share this awesome responsibility in 
Washington should make a fatal error, the very existence of mankind 
might expire in the balance. 

Today the fact that we are the premier power in the world means 
that the problems with which the legislator has to deal are not merely 
nationwide; they reach into every corner of the globe. Our membership 
in the United Nations, far-flung defense installations, programs of military 
and economic assistance to other nations, and our international trade agree- 
ments are creating new problems of law, politics, economics, diplomacy, 
and miltary strategy of a scope and magnitude never before dreamed of. 

Today, a member of Congress in reaching his decisions on all these 
programs must try to understand the rights and obligations arising out of 
them and must look ahead and take account of any legal complications 
likely to arise in the future. He must be versed, as always, in the laws of 
our land, but now his knowledge must also encompass international law. 

Our increasing role in international affairs has raised questions as to 
the implications of the Constitution as applied to our actions today. Sug- 
gested amendments to the Constitution in recent years—nearly all the work 
of the legal profession—are examples of the way in which the legal pro- 
fession is attempting to come to grips with possible conflicts with the 
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ideas of our founding fathers. It is this ever-questioning, ever-continuing 
search. for adaptation of the law to meet present needs which characterizes 
the work of the lawyer-legislator today. In this sense he is carrying on 
the tradition of his profession established many generations ago. 

As our external obligations have grown, so have the functions of the 
government in internal affairs. The last fifty years, and especially the past 
two decades, have witnessed a great expansion in the scope of governmental 
regulation of private activities. Many areas formerly outside its domain 
have been brought under legislative control. Labor relations, social security, 
industrial regulations, fiscal policy, standards of commercial morality, are 
but a few examples of this trend. The solution of these problems makes 
greater demands than ever before on the creative skills of the lawyer- 
legislator. There is need for the same close analysis of complex facts, 
the reconciliation of opposing interests, the translation of necessary controls 
into workable regulations, and the reduction of decisions reached to clear 
understandable statutes. Often the only difference between such work and 
that performed by lawyers in active practice is in the form in which such 
skills are called into play. 

With increased government control, both the private practitioner and 
the advocate in the legislature have an increased duty to preserve the 
principle of a government of laws and not of men. The complexity of the 
problems the government has undertaken to regulate makes it inevitable 
that a large part of the rules which are in truth legislative will emanate from 
administrative agencies. 

The problem is to insure that these rules and other administrative 
actions taken thereunder will conform both to the law passed by the legis- 
lature and to the higher law of the Constitution. Safeguards must be 
devised to prevent circumvention of the law and infringement of private 
rights by those to whom these great powers of regulation are committed. 
On the lawyer, traditionally the guardian of the rights and liberties of the 
people, rests the responsibility for developing these safeguards. The imposi- 
tion of safeguards is the task of the lawyer-legislator. 

The legal profession has made a significant contribution to this end by 
its long campaign for enactment of the Administrative Procedure Act. But 
no single piece of legislation can offer a final solution of the problem. It 
is a continuing challenge to the lawyer-legislator who is dedicated to the 
task of keeping the law faithful to its ideals. 

The difference between the lawyer-legislator of today and the lawyer- 
legislator of the early days of our republic is marked. No longer can he 
say that the government which governs least is best, and wash his hands 
of economic and social problems. The lawyer in the legislature today must 
also be an economic and social thinker. The problems he investigates and 
the laws he drafts more often than not have economic as well as social 
implications. To carry out this mission effectively, the advocate-legislator 
must now have a broad range of knowledge. 
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The framing of legislation to meet the increasing complexities of 
modern society is a three-fold process. It requires first, investigation of the 
facts to determine the nature and scope of the problems to be solved. 
Secondly, it calls for the devising of remedies for the problem, and third, 
for the drafting of legislation embodying these solutions. 

The dual role of the lawyer-legislator today is nowhere more clearly 
illustrated than in the first aspect of this process; namely, that of investi- 
gation. A well thought out, organized, and dispassionate investigation 
designed to elicit needed and pertinent information is the best means at 
the disposal of Congress for obtaining certain facts. This type of inquiry 
has a definite place in the machinery of our legislative branch. 

In recent years, the number of problems about which the Congress 
must have knowledge and, therefore, may have to investigate, has increased 
a great deal. In the decade before World War II, Congress authorized only 
146 investigations. The 83d Congress alone undertook 215 inquiries in the 
years 1953-1954. 

Unfortunately, the manner in which some of these investigations have 
been carried out has caused a blurring in the public mind as to exactly 
where the line should be drawn between a court trial and a congressional 
investigation. In too many cases, the public has forgotten that congressional 
inquiry is designed simply to obtain facts; nobody is on trial and no con- 
clusions—other than possibly in the form of legislative proposals—are to be 
drawn from the facts. 

In this emergency the lawyer-legislator of today has come to the 
fore. “Fair play codes” and other measures have been proposed to restrict 
these probes to their proper function, while at the same time attempting to 
guarantee that proper legal procedures and safeguards are employed by 
committees in their hearings and deliberations. 

Sure it is that the skills of a lawyer trained in cross-examination are 
often needed to bring out the facts Congress must have in order to legislate 
wisely, but it is equally apparent that the advocate acting as a lawmaker 
today has the even more important function of devising and pursuing those 
procedures which will reconcile the sometimes conflicting interests of the 
legislative need for facts with the rights of individual witnesses or third 
persons who may be the subject of testimony given before congressional 
committees. 

In this area of fact finding, the private practitioner also has important 
contributions to make to the legislative process. This he may do in two 
capacities: as counsel for those seeking to influence legislation, or as counsel 
for witnesses summoned by congressional committees. 

Probably the most difficult of all the problems which a legislator faces 
is that of forecasting the consequences of the measures he enacts. One of 
the best ways to discover what the effect of a given statute has been or 
is likely to be is to take the testimony of persons to whom the bill applies. 
Here again the lawyer can be of great assistance to the legislators by 
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marshalling the evidence of possible effects and presenting them clearly and 
concisely. 

No less important is the contribution of the conscientious lawyer who 
represents witnesses before congressional committees. Not only will his 
sound advice enable the witness to give the maximum information possible 
without surrendering his constitutional rights, but by vigorously defending 
his client’s rights he will assist the lawmakers in accomplishing the objec- 
tives mentioned earlier: those of devising rules and procedures which will 
enable Congress to obtain the information it requires to the greatest extent 
possible without invading the rights of private individuals. 

These are good examples of the ways in which lawyers outside the 
legislature help ease the tremendous burdens now imposed on our law- 
makers. Our lives have become so complex, our responsibilities so great, 
and our time consequently so short, that the legislator who must look out 
for the welfare of his constituents simply does not have the time to devote 
personal attention, much as he would like to, to all the problems which 
come before him. Therefore, the legislator today must turn to outside 
sources for help in many instances. 

The organized bar has supplied a great deal of this help so essential 
to busy legislators attempting to keep the laws of our country up to date. 
Since the Civil War, much of the leadership in movements for legal reform 
through legislation has been supplied by the organized bar. And through 
the years this help—and the need for it—has increased. 

The establishment of the American Bar Association at Saratoga, New 
York, in 1878 gave great impetus to this reform arrangement. From the 
beginning, the Association has had a committee on law reform, which 
has worked long, hard, and successfully with the legislatures of the land. 
Among the prominent fruits of their labor was the promulgation of the 
Federal Rules of Civil Procedure and those dealing with criminal pro- 
cedure. 

Another movement for which leadership has been supplied by the 
organized bar has been the promotion of uniform state laws. The Con- 
ference on Uniform State Laws has rendered a conspicuous public service 
in drafting and promoting the enactment of such measures as the Uniform 
Sales Act, the Negotiable Instruments Law, the Stock Transfer Act, and 
other laws of great importance. 

Also, many private organizations are contributing greatly to aiding the 
legislator today. The American Judicature Society under the inspired 
leadership of our own Dean Harno, the American Law Institute, and a 
host of state and local bar associations have done significant work. 

The number of United States Senators and Congressmen who are 
lawyers is highly material evidence that lawyers do more than dabble in 
the legislative process. There were at the last count 55 lawyers in the 
Senate and 240 lawyers in the House of Representatives. 
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The work these lawyers do is not far different from what they are 
trained to do by schooling and practice. They are trained to be advocates 
and architects too. They are trained to think of all possible arguments 
for one side; but they have also learned how to establish legal relations 
between persons and how to make contracts, deeds, and other transactions 
work. In Congress the lawyer, individually or as a member of a committee, 
hears advocates (his fellow lawyers usually) state their positions; he be- 
comes an advocate himself; and in the course of negotiating or presenting 
his case he explains to his colleagues his view of the best available result— 
the most adequate legal relationship among the members of the public 
affected. 

I have suggested that the advocate in the legislature has assumed today 
an even more important role because of the great complexities of the world 
in which we live. Because of the increase in importance of our government 
in both internal and external affairs, the lawyer-legislator must be versed 
not only in the fundamentals of law, but also in the foundations of econ- 
omic, social, and philosophical thought. Only in this way can he continue 
to fulfill the proud heritage of his profession. 

Surely we can find truth today in De Tocqueville’s famous saying: “I 
cannot believe that a republic could hope to exist at the present time if 
the influence of lawyers in public business did not increase in proportion 
to the power of the people.” 

Yes, the lawyer in the legislature has come a long way. His role 
has become more and more important, but his purpose remains fixed. He 
is still concerned with adapting the rules under which we live to meet 
each new need of society, while at the same time retaining the integrity 
of the fundamental principles of justice and fair play on which that society 
is founded. It is a difficult task that is becoming ever more pressing each 
day. 

In the face of this growing need for good lawyers in the legislature, 
the law schools of America are answering in grand fashion. The institution 
of courses in legislation, the increasing interest in international law, and 
the growth of emphasis on the social and economic implications of the law 
are all steps in the right direction. They will go a long way toward making 
the advocate-legislator of the future better suited to perform the tasks 
which will face him. 

The University of Illinois College of Law, in its wonderful new build- 
ing, will continue to lead the way in the progress of the law. Its achieve- 
ments in the past are many, and I am confident that it will continue its 
splendid record in the future. 

I am sure all of us here today wish it Godspeed as it takes its stand in 
the second half-century of its existence for service to young men and 
women of this state and nation. 
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LAW AND SOCIAL CHANGE IN A 
DEMOCRATIC SOCIETY 


BY THE HONORABLE CHARLES E. WYZANSKI, JR. * 


PROFESSOR GOBLE, members and guests of this conference; like 
Judge Goodrich and Judge Hutcheson, I have acquired a taste for Dean 
Harno in the council of the American Law Institute, and when his invitation 
came, I was delighted to be able to accept. I come partly in my own 
capacity, and, I hope you will allow me to say, partly in a representative 
capacity as a member of the Harvard Board of Overseers. For this occasion 
is of importance to us at Harvard as it is to you at Illinois, for we regard 
you as one of our favorite sisters. We stole from you one of our best 
professors, Professor Casner; and we think that from time to time you have 
stolen from us. And we hope that this mutual exchange will continue. 

Moreover, we observe that it is not only in the form of individuals, but 
in the form of buildings that you and we have been following a somewhat 
similar course. I note that just as at Harvard there has been a movement 
from Austin Hall, built by Richardson, to the Harkness Commons, built 
by Gropius, so you have been moving from the Romanesque medieval to 
the modern in architecture. Perhaps it is symbolic of the difference in the 
outlook of the law today from the outlook of a hundred years ago—the 
larger emphasis upon the utilitarian, and the smaller emphasis upon medieval 
history. 

But that is not the topic which has been assigned to me today. I am 
to talk on law and social change in a modern democracy. Change is of 
course a common thing from one generation to another and has been as far 
back as history reaches. But it is, I think, evident to all of us that the rate 
of change has markedly accelerated in the last fifty years. This has been 
evident for some time. Professor Alfred North Whitehead used to tell us 
that his was perhaps the first generation in which the knowledge and the 
habits which a son learned from his father were certain to prove inadequate 
for the son during his lifetime. And what Professor Whitehead noted has 
been even more marked in the lifetime of the younger people sitting in this 
room. Some of you will have seen the inaugural lecture which C. S. Lewis 
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delivered at Cambridge University, England, a year or so ago when he 
assumed for the first time the newly created post of Professor of Medieval 
and Renaissance Literature at Cambridge. He remarked that some people 
thought it strange to combine in one professorship two periods so disparate 
as the medieval and the renaissance periods; to which he replied not only 
that the two periods were not so different as earlier generations had sup- 
posed, but what was more important, was that the differences in so far as 
they existed between the medieval frame of mind and the renaissance frame 
of mind were less than the differences between the young people he saw 
before him and the older people whom he had known when he himself 
was a boy. I think we all recognize that the terrific change in the technology 
underlying our way of life has so altered our social habits, so speeded up 
our communications, so shaken the outward framework of society, that 
what was taken for granted thirty or forty years ago no longer can be 
quite so clear to us. Now I do not propose to review invention by invention 
and innovation by innovation what has happened in the outer world of 
science and technology, but perhaps, inverting the order of my assigned 
topic, I may talk to you first, briefly about social change as we have 
observed it, and then talk about its repercussions within the area of the 
law. 

All of us are mindful of the fact that the majority of men are no 
longer nurtured in a close community in which each one of us has a chance 
to estimate from personal observation the capacity and character of our 
neighbor and ultimate representatives. In most places men live on the edge, 
or in the center, of a metropolitan community and they hardly know who 
is their neighbor, much less being able to estimate him. The focal point for 
most people has become their special interest group, dictated to a very large 
extent by their vocation. They can talk to the fellow who shares their 
calling, but at least if the calling be complicated, they find the greatest 
difficulty in talking across lines, with men in other callings. And the 
emphasis which has existed with respect to their vocation is as it were in- 
creased by the very form in which the law is now cast, where again and 
again interest groups compete more overtly than they did before, though 
no one suggests that the competition between interests is something which 
was born in the twentieth century, nor born in the middle of the nineteenth 
century with Karl Marx. It goes back to the very earliest of times. 

Another very obvious consequence of the change in technology, com- 
munications, transportation, and the like, has been the different relation 
between people in this country and the world at large. Of course America 
has always had ties with the world at large. Indeed, if you go back to our 
colonial history and look at it perceptively, and not under the delusion of 
the early text books which you read as a child, you will recognize just how 
closely American colonial conditions were affected by conditions elsewhere. 
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Indeed the greatest of colonial historians of the United States, Charles M. 
Andrews of Yale, by the way the father-in-law of Justice Harlan, quite 
correctly noted that you can best analyze American colonial experience by 
looking at it as it was looked at by the English and the continental Europeans. 
Furthermore, in the period of the American revolution, and the period of 
the formation of the Constitution, the ties between this country and other 
countries were great. In this anniversary year of Benjamin Franklin, who 
can forget that men like Franklin and Jefferson not only moved back and 
forth between Europe and this country, but were simultaneously the heroes 
of several countries. And in an era antedating World War II, it was well 
known that the relationship between what went on abroad and what went 
on here was very great. The Republican administration of President Hoover 
sent Ogden Mills, the then Secretary of the Treasury, around the country 
to explain the depression of 1929-33 as a consequence of the failure of the 
Credit Anstalt in Vienna. And the Democrats replied by saying it was the 
Smoot-Hawley tariff, with its repercussions in Europe and its secondary 
repercussions in the United States that caused the great depression. But 
although this relationship between what went on elsewhere in the world 
and what went on here was always present, a new dimension has been added 
by the technological advances in the lifetime of the men in this room, and 
by the alterations in the power structure of the world. 

I think even Professor Brogan will agree that now we are no longer 
under the English umbrella; indeed are the English? We have come into 
a first place, whether we like it or not, and what we do in the law as else- 
where is seen far beyond our shores. The great meaning historically of the 
segregation cases of the seventeenth of May, 1954, may turn out to be not 
what goes on south of the Mason-Dixon line, but what goes on in Southeast 
Asia, and in India, and in very distant places. The significance of Senator 
McCarthy, or of Attorney General Brownell’s attitude with respect to a 
program of civil rights, or the attitude of an Internal Revenue agent in 
New York who seizes the assets of The Daily Worker for non-payment of 
taxes, may be heard at least in Moscow, and in other capitals. It is not only 
the dramatic nature of the ties between what goes on here and what goes 
on elsewhere that is so striking. What has happened as a result of the tech- 
nologies which we have exported and which other countries have exported 
or imported, has been that comparative law is no longer a mere matter of 
historical and academic interest; it is the very system of the world. Only 
two nights ago I listened to a very excellent speech by former Governor 
Bowles of Connecticut, in which he said that one of the reasons that the 
New Deal is no longer an issue in the United States is because in every 
country there is a “New Deal,” and that the kind of thing which was carried 
forward in the thirties in America was carried forward either earlier or later 
and with some difference as to timing and detail by every country in the 
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western world, and by some not in the western world. What is the 
meaning of the International Labor Organization if it is not that the world 
now knows that many countries are simultaneously dealing with virtually 
identical legal consequences of the technological changes experienced every- 
where? 

There has been another consequence, a very different kind from the 
international one, which may be in part attributed to the emphasis on the 
new techniques and the innovation of them into our system. There has been 
an increase in alleged scientific, or at any rate positivist, outlooks, so that 
men have come to wonder whether the older values are fully adequate and 
whether there has not been a degree of deception with respect to the 
absolutism previously claimed for the older values. Perhaps the high water 
mark of this, which I believe is a receding tide, was in the opinion of Chief 
Justice Vinson in Dennis v. United States. I am not now talking about the 
correctness of the judgment, nor am I concerned for the moment with the 
problem of civil liberties involved in this case of the Communists tried before 
Judge Medina. I am merely addressing myself to the form of Chief Justice 
Vinson’s opinion, in which you will recall he denied that there were 
Absolutes, and he suggested that the whole earlier approach with respect 
to problems of civil liberties was inadequately cast for it did not sufficiently 
recognize that all of the major issues were decided by a contest among com- 
peting interests.” 

Now I turn from the picture I have drawn of the social change, to 
what was assigned to me as the first half of my talk, the problem of law 
and social change. You will all agree that it has been implicit in everything 
that I have said so far that there has been a vast extension of the law. Perhaps 
it could have been said fifty years ago that property, and contract, and tort, 
and procedure, and the ordinary criminal law, represented the bulk of a 
lawyer’s interest, and that the law was primarily concerned with the prob- 
lems of force and fraud. Today the reach is infinitely more complicated and 
thorough. The law is the concern, as it never was before, of the good man 
and the average man, for he feels at each stage of his life the impact of the 
legal order, more open, more diverse, more far-reaching. Does he go to 
work? He knows of the labor law as to hours, and wages, and social 
security. Does he farm? He cannot be indifferent to the myriad regulations, 
sometimes cast in the form of benefits and inducements to his labor, but 
for all that a legal force impinging upon his capacity to make a profit. Is 
he a consumer? He would do well to take advantage of the branding now 
commonly imposed, not only upon food and drugs, but upon stocks and 
bonds. Each aspect of his life is either confined or expanded or in some way 
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affected by a host of new legal regulations. This altered legal structure, in 
its all-pervasive reach, has among other things greatly augmented the oppor- 
tunities of the bar. For the bar today has as its outlet not merely work in 
the courts, not merely family settlements, and like advisory functions. The 
government, the business corporation, the labor union, the farm cooperative, 
the consumer group, all need men with legal background. We of the 
legal profession are almost like the medieval member of the clergy. You are 
the successors of Chaucer’s Clerk. You are the learned men, moving 
throughout the society, and to a large extent giving it not merely its stand- 
ards, but also its day-to-day advice on how to deal with the special problems 
of the new order. 

Not only have the lawyers increased, the law agencies have increased. 
What Judge Justin Miller said to you yesterday about administrative 
agencies * makes it unnecessary for me to spend any time talking about their 
expansion and the sets of problems which they have presented and some of 
the solutions, such as the Administrative Procedure Act, which have been 
evolved to hold them somewhat better in harness. 

There is a special type of administration which has grown up under 
this new order, of which we may be quite proud. I am talking of ad- 
ministration in the criminal area and I mean to praise the Federal Bureau 
of Investigation. Only two or three decades ago, when the problem of 
criminal law was looked at by as able men as those who participated in the 
Cleveland Criminal Survey, in which group were included Dean Pound 
and, as he then was, Professor Frankfurter, they were able to say that the 
center of the criminal enforcement problem was the office of the prosecutor. 
Ladies and gentlemen, in our lifetime the center has moved one stage back- 
ward in the technical procedure and one stage forward from the point of 
view of intellectual quality and general capacity to do the job, for it has 
moved back from the prosecutor, at least in the federal system, to the 
investigatorial branches. Today, the system of at least federal criminal 
law is a system which has its center in the investigation and not in the 
prosecution of a trial, which for the most part, while important, tends 
really merely to expose and test that which already has gone through 1 
very careful early procedure. You will not suppose that my praise would 
be undiluted. There are other things to be said than those words of com- 
mendation which I have addressed to the F.B.I.; but at the moment I shall 
not pause on my reservations, for I am trying now to sketch in the largest 
terms the problem and to make you aware how effective, educationally and 
legally, has been the work under J. Edgar Hoover. 


Now what of the courts during this period of time? You may think 
that this is an ancient theme little changed by the technological alterations. 


3 Miller, The Advocate before Administrative Agencies, supra p. 189. 
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What have we here but an ancient adversary process sometimes improved 
in detail by reforms in procedure, sometimes dealing with new substantive 
doctrines, but on the whole much the same as it always was? I doubt 
whether this would be an accurate picture if it is the one you have. To a 
much larger extent, at least in the federal courts, than before, the courts 
have become something beyond the tribunal for the determination of strictly 
adversary interests between contesting litigants. Of course always there was 
an element of the administrative in the judicial process. Probate courts 
are administrative, though they bear another label. Receiverships and bank- 
ruptcies are administrative, though they bear another label. But look at 
what has happened in different and rather newer categories. The whole 
area of economic regulation when drawn into the courts becomes some- 
thing more than a solution of adversary interests. The most conspicuous 
example, if you please, would be the equity suit under the anti-trust laws. 
But every time that there arises litigation in connection with any economic 
problem, whether it be the fixing of rents by the rent-control authorities, 
whether it be a public utility rate matter, whether it be the kind of contro- 
versy which involves the mixed questions of constitutional and administrative 
law, any court, not merely an administrative agency, any court which 
looks at only A against B, the two parties before it, is probably taking too 
narrow a view, for the case and controversy has an expansion far beyond the 
parties nominally listed in the litigation. 

And this brings me now to another phase of the law, and a most 
important one—the phase of legislation. When Dean Langdell became Dean 
of Harvard Law School, he instructed the librarian to collect the cases and 
the court reports and the older English statutes. He saw no reason to spend 
much of the money on the current statutory output, for that was not the 
law. Indeed, John Chipman Gray, when he wrote The Nature and Sources 
of the Law, treated the statutes as a datum, which entered into the law, but 
was not itself law until it was enforced. Is not Professor Wechsler of 
Columbia correct that previously we looked at legislation through the 
judicial window? But now we know that the legislature passes what is 
law, not mere data for the law. We are aware, as Judge Schaefer indicated 
yesterday in his speech,‘ that the passage of law by the legislature has an 
indirect, as well as a direct, effect on cognate fields. This doctrine, which 
in a celebrated essay Dean Landis entitled “The Equity of the Statute,” 5 
is a doctrine repeated every day in the courts. You will remember Judge 
Schaefer took an interesting instance—he talked about women and their 
rights. Some of you may have had a chance to read the decision rendered 


4 Schaefer, The Advocate as a Lawmaker: The Advocate in the Reviewing Courts, 
supra p. 203. 
5 Landis, Statutes and the Sources of Law, in Harvarp Lecat Essays 213 (1934). 
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Monday last, April 9, in Armstrong v. Armstrong,® by the Supreme Court 
of the United States, involving one of these typical problems of matrimonial 
domicile, of which Williams v. North Carolina’ is one of the recent classic 
examples. And in Justice Black’s opinion for the four who were part of the 
five that were the majority it was concluded that women were entitled to 
have their own domicile, for the whole current of statutory and other 
developments show that we no longer have the notion of women being 
dependent on men for their domicile. 

But although the legislature in its statutory aspects has become more 
important, I am not quite so sure that the legislator has become more im- 
portant as the formulator of the law. Were we not told by Congressman 
Springer yesterday how important the investigatory function of the legis- 
lature had become, and did he not recite for us the vast expansion in the 
last ten years of the number of legislative committees now operating to 
explore the foundations on which new legislation may conceivably be 
enacted? § Way back in history, when the word “Parliament” was first used, 
Edward I brought together his nobles and commons so that they might 
speak about the proposals made to them. They were a law registry, and 
not a law formulating group. Perhaps what is going on now is in its way 
a reversion to an earlier practice. 

Those of you who have been in the government and those of you who 
have been on the fringes of it know that the complicated laws which are 
enacted by the Congress are drawn in detail by men never elected by any- 
body. What goes on in Congress is a ventilating procedure. Let no one 
suppose that I am criticizing this. When Judge Goodrich and I were 
invited in 1947 to participate in the series of talks at the Association of the 
Bar of the City of New York, I made it quite clear that I believe in con- 
gressional investigations for their informative and ventilating role. But 
though I believe in them, I note that one of their most important con- 
sequences is that they have diverted the individual legislator to a more 
dramatic aspect of his calling, and, therefore, as Dean Harno has pointed 
out, there has opened up a new field for men not in the legislature to par- 
ticipate in the necessary preliminary research so that law may be more 
wisely drawn. We have perhaps, to use again Dean Harno’s phrase, left 
the era of the great doctrinal writers—Wigmore, Williston, Corbin, and 
the like—and we are coming to a time when the law schools and the teachers 
and those concerned with the growth of the law will realize that they count 
heavily in the preparation of the legislation which is now so essential in 
our whole way of life. 


6350 U.S. 568, 76 Sup. Ct. 629 (1956). 

7325 U.S. 226, 65 Sup. Cr. 1092 (1945). 

8Springer, The Advocate as a Lawmaker: The Advocate’s Role in Legislation, 
supra p. 211. 
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Now, let me turn for a moment to some words of appraisal with 
respect to what I have been trying to describe first in the nature of social 
change and then in the nature of law. Some of you may feel that what I 
have been describing shows that the law is merely a “box of tools,” that 
it is a technique for the adjustment of social strife, and little more. Surely 
it has not the absolute character, the sort of Platonic nature, which some 
people in the nineteenth century supposed it to have. You may think that 
looked at realistically the best that the law can promise to do is, in the 
English boxing phrase, “to hold the ring,” that is, to make it possible for 
some Marquis-of-Queensbury rules to be observed while each side is ex- 
changing blows with the other. Perhaps vou would prefer to put it more 
philosophically, as William James would have put it, and say that the 
English-speaking peoples have two principles of government and of law. 
First, they emphasize the trained, disciplined, good temper with which they 
behave toward the opposing party when he fairly wins. And, second, they 
have a fierce resentment toward any person or set of persons who seek to 
break the public peace. That is the heart of the law. That is due process. 

But the law is something else. It is not all a matter of an open race 
among competing interests. It is not all a struggle under Marquis-of-Queens- 
bury rules. There is a residue of common experience as to what is just and 
fair. In a recent Riddell lecture at the University of Durham, Sir Thomas 
Taylor, talking of The Discipline Of Virtue, pointed out how much agree- 
ment there really is among men as to what is fair and just, and what is ap- 
propriate in the legal order. I do not suggest that the matter is never in 
doubt. Yet there is some progress in the world in achieving clarity of 
purpose. Whitehead, in Adventures of Ideas, noted that one of the most 
important forms of progress in legal, political, and like thinking, was that if 
you take 2,500 years as your spectrum, there has been a constant increase 
in the sympathy for the weak, the maimed, the underprivileged. Those of 
you who are parochially minded might take a look at the April 9, 1956, 
decisions of the Supreme Court of the United States and see how Mrs. 
Schulz, who sued the Pennsylvania Railroad, was treated;® and you will 
be reminded that in admiralty, in the field of federal employers’ liability, and 
elsewhere, under the guidance of Justice Black, Justice Douglas, and others, 
the courts in this country have been steadily increasing their sympathy 
toward the underprivileged, the maimed, and the weak. And this is not 
a local phenomenon alone. You may find analogues in the case law and 
the legislative decrees throughout the world. 

In another aspect of the law there has been profound change at least 
if seen against a 2,500-year spectrum. Much more than our predecessors, 
we know that at its highest, justice promotes the investigator of the truth 
and encourages new methods of investigation. We are sometimes criticized 


9350 U.S. 523, 76 Sup. Ct. 608 (1956). 
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for being too ready in our constitutional doctrine to abandon the wisdom 
of our fathers and to strike out for ourselves. There are problems of diffi- 
culty in too ready a change in the fundamental law. But in the world in 
which we live, is it not better when we are persuaded that we are wrong, 
not merely to confess error, but, so far as we can, rationally to state those 
new grounds which we at last have perceived as undermining the intellectual 
authority of our earlier determinations? 

Again I turn to Monday of this week, April 9, 1956, and the docket of 
the Supreme Court of the United States, and the case of Slochower v. Board 
of Higher Education of New York City,’ holding by a five-to-four vote 
that a professor at Brooklyn College could not lawfully and with due 
process be dismissed on the sole ground that he had claimed the protection 
of the fifth amendment in failing to disclose in answer to a question what 
he had done in 1941, though he had answered other questions which did not 
in his view tend to incriminate him. Here you have the Supreme Court of 
the United States, by a majority vote, refusing to follow Justice Holmes of 
the Massachusetts Supreme Judicial Court, in the famous case of the police- 
man of the City of New Bedford.'! The Court, having reconsidered, has 
taken a different view. It does not always do that. Look at the 26th of 
March, in the case of Ullmann v. United States,!* where the immunity 
statute of the United States Congress was involved. And there, though 
much pressed to reconsider their earlier cases and to examine realistically 
what it means when a man is required to testify and in return given the 
mere form of legal immunity, the Court adhered to its earlier doctrine, 
Black and Douglas, JJ., dissenting. 

But there is progress in the law, and yet progress is not all there is to 
the law. The law is not a mere behavioral science. It is that in one aspect, 
and I have tried to give you some illustrations of the relationship between 
the techniques of the law and the technology of the world in which it 
operates. But the law is partly an art. Like education, of which law is also 
a branch, as this great university illustrates in its very structure, like edu- 
cation, part depends upon the teachings and part depends upon the teachers. 
There are great heroes who are never superseded, no matter what technical 
advances there may be. May I borrow an illustration from another field? 
The French Impressionists learned much about light and shade, and taught 
much. Yet can anyone say that they replaced or equaled Rembrandt in 
the area of light and shade? We have our great heroes, Holmes, and 
Brandeis, and Cardozo, and Hughes. I speak only of those who have been 
alive in my own lifetime. But our calling is even greater than its heroes. 
Can I do better than remind you of the ancient play of Sophocles, Antigone, 


10350 U.S. 551, 76 Sup. Ct. 637 (1956). 
11 McAuliffe v. City of New Bedford, 155 Mass. 216, 29 N.E. 517 (1892). 
12350 U.S. 422, 76 Sup. Cr. 497 (1956). 
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often, if I am to believe Sir Richard Livingston, wrongly cited as being pri- 
marily an example of natural law recognized by the heroine, Antigone. The 
true meaning, as Sir Maurice Boura told us, is more nearly shown in the 
strophe of the chorus where law, positive law, is praised; that great chorus, 
in which we are reminded that of all the wonders of the world, the greatest 
wonder is Man, who by the gift of speech has mastered the science of wind- 
swift thought, and the art of living together in neighborliness. 








LAW AND SOCIAL CHANGE IN A 
DEMOCRATIC SOCIETY 


BY THE HONORABLE ROGER J. TRAYNOR * 


NEVER WAS JOINT VENTURE more appropriate than on this exciting 
subject. We must go at it together and risk generalization from specialized 
experience, heeding ancient reminders that we must stop now and again to 
ask the why of what we are doing. I would speak with you, not of dis- 
covery but of search, reflect with you on a few of the large questions that 
emerge from the everyday work, that tug at one’s mind for days, for years, 
after an opinion has been filed. The value of a day like this is that we 
can speak the doubts that linger and the hopes that endure as we do our 
unspectacular work, as we reflect the soundless changes the law makes in 
the way men behave toward their fellows. 

Your own bulletin boards give a shorthand record of those changes. 
The now standard course in administrative law is a reminder that the more 
fantastically human beings extend themselves with their machines, the more 
hands they have with which to build the world or destroy it, the more 
various must be the ways of regulating them. Meanwhile, as local law 
becomes more complicated, international law advances glacier-like upon 
it, breaking down provincial concepts. How long ago is 1930, when it was 
necessary to plead for the privilege of giving a course in taxation. There 
were misgivings—would such a course be of practical interest to lawyers? 
Would it be intellectually challenging? We had yet to understand the import 
of Josiah Stamp’s words that the measure of a civilization is the way in which 
it collects and spends its revenues. 

The newspapers tell you well enough that this society of ours is 
changing. A new fiction has sprung up to record our visions of what lies 
beyond. We look out to space wondering what new tricks of reality 
science will play upon our vision. We have new machine slaves, docile 
monsters to help us break the barriers to unknown worlds. It is unsettling 
that they develop their own protistan cleverness to multiply our wants and 
our dissatisfactions. 

Technology is the speech du jour. Men huddle around their fires to 
speak of its wonders and to ask whether they have learned to live longer 
and more splendidly, the better to destroy one another. The question is 
basic. It is for the law to answer whether man, who has come so far in 
science, is ready for obligations that will make him something more than 
an animal that preys brutally or skillfully upon its own kind. 


* THE HONORABLE ROGER J. TRAYNOR. A.B. 1923, Ph.D. 1926, 
J.D. 1927, University of California; Associate Justice, Supreme Court 
of California. 
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This much we know, that we have left the daisy fields, the silent plains 
of the nineteenth century, when Jaissez-faire commanded easy acceptance. 
We could afford then to take extravagant risks and to be heedless of their 
consequences. But Jaissez-faire had ceased to be acceptable by the depression 
years, the years of reckoning for the age of heedlessness. The overlapping 
devastation of World War I and World War II compelled us to realize that 
each of us has a direct responsibility for the general welfare. Inevitably some 
part of that obligation had to be made legally enforceable by a society given 
the opprobrious term of “welfare state” by those who would have it remain 
static, 

Free enterprises are no longer free in the old sense. Their most en- 
lightened leaders have advanced the belief in countless reports that enduring 
prosperity requires planning in terms of the economic development of the 
nation as a whole. We cannot afford to think in narrower terms. Our 
productive genius has grown fantastically; it is a giant that lifts with in- 
creasing ease great weights of raw materials from the earth and fashions 
them with increasing speed into finished products that find their way into 
every corner of the world. It is mechanizing the land, transforming agri- 
culture into an industry. It has magnificent strength but a monstrous weak- 
ness; it will flounder helplessly in a senseless pile-up of rust and decay, if we 
fail to maintain effective demand and orderly distribution for its fabulous 
goods. We must give rhyme and reason to what we have invented; laissez- 
faire now would mean laissez-périr. 

Here is a problem not only in economics but in law, for what Professor 
Berle calls “The Twentieth Century Capitalist Revolution” has catapulted 
us into a new world of collective enterprise wherein great corporations as 
well as government determine how we live. Berle suggests that they are 
bound by enlightened self interest, by their own dependence on public good 
will, and even by a developing conscience, to exercise their power benevo- 
lently. One finds some confirmation of such a thesis in corporate reports. 
Yet the uneasy fact remains that we cannot entrust checks on power solely 
to those who hold it, however deep their sense of responsibility to the 
community. The democratic processes of government, the constitutional 
limitations on governmental power, may avail the citizen nothing if he is 
helpless against the uses of economic power. It is the task of lawyers to 
acquaint themselves with the mechanics of this power and to articulate 
the rights of a citizen in a corporate society as well as in a political one; 
to spell out the obligation of the self-appointed trustees as they are spelled 
out for public servants. 

It is a task for lawyers also to state the responsibilities of those in con- 
trol of the guilds of our time, which have grown mightily to impose their 
own checks upon corporate power. They are subject to the control of a 
ballot more realistic than that of the proxy, yet that alone does not insure 
that they will be fully accountable to the members and to the community. 
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There is need to give active voice to the public interest in the actions of any 
groups grown so big that what they do is of public concern. 

Time runs against us as we reckon with these problems. The scientists 
remind us that it is one minute to twelve, that the energies that man has 
released by his disciplined imagination must be controlled with comparable 
imagination—that poetic word for the hard thinking that is man’s distin- 
guishing quality. Call it if you like a reconciliation between his savage 
aptitude for moving from calculation to fertile formula and the conscience, 
the longing, to make the formula materialize into something more than a 
weapon in the hand for barren survival. 

Scientists have moved swiftly. It is for us to see that our moral values 
do not debase their work. That task should particularly challenge lawyers 
in the United States, now an ancient leader in the democratic tradition. It 
is the impressive achievement of this country that the government controls 
to prevent dislocations in a complicated society have been worked out by 
popular participation, not by despotic command. Little by little we are 
coming to regard our new legal obligations less as legally enforceable con- 
trols than as minimum moral obligations. 

More than ever social problems find their solution in legislation. End- 
less problems remain, however, which the courts must resolve without 
benefit of legislation. The great mass of cases are decided within the con- 
fines of stare decisis. Yet there is a steady evolution, for it is not quite true 
that there is nothing new under the sun; rarely is a case identical with the 
ones that went before. Courts have a creative job to do when they find that 
a rule has lost its touch with reality and should be abandoned or reformulated 
to meet new conditions and new moral values. And in those cases where 
there is no stare decisis to cast its light or shadow, the courts must hammer 
out new rules that will respect whatever values of the past have survived 
the tests of reason and experience and anticipate what contemporary values 
will best meet those tests. The task is not easy—human relations are in- 
finitely complex, and subtlety and depth of spirit must enter into their 
regulation. Often legal problems elude any final solution, and courts then 
can do no more than find what Cardozo called the least erroneous answers 
to insoluble problems. But a searching error is a useful worm, burrowing 
deep to leaven the hard ground of tradition that it may nourish new growth 
as dogma dies. 

In the pragmatic search for solutions, the lawyer and the law professor 
each also has a special task. The conscientious advocate enables the judge 
to see clearly in all directions on a narrow problem and make an informed 
decision. The law professor has the privilege of perspective. It is for him 
to make prophetic generalization from the host of cases that speak out the 
variations of a defiant problem, to find the kindly course for those who 
walk through the wilderness. 
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To say so much is not to pay a pleasant compliment to the professors, 
but to hasten them to their urgent task. They are not passive observers at 
a play, with no more responsibility than to write reviews of what others 
have done. They cannot be idle spectators, waiting for decisions, judicial or 
legislative, withholding observations and critical analysis until the problem 
has reached the hospital stage. Theirs is also a preventive task, to train their 
| specialist eyes to the early detection of malevolent growths. For this task 
the advocate is partly disqualified by special interest. So too is the judge, 
| by the diffusion of his energies on an endless variety of problems, by the 
relentless clock that compels him to move swiftly to preclude delays that 
bring their own injustice, that drives him to decision without benefit of that 
seasoned reflection on a particular subject that marks the work of the 
scholar. 

I know how grateful the courts are when they look to the scholar’s 
work and find an illuminating insight—not merely a flat line of paper cutouts 
lacking that heimliche Perspective of which Diirer wrote—but an imagina- 
tive synthesis of the motley precedents that endlessly grow up around them 
in the wilderness they tread. What immeasurable help they give us when 
they go beyond a pedestrian catalogue and work at the hard task of clearing 
away deadwood that the sunlight may penetrate and enlighten the way for 
justice. Surely it can advance more rationally if it is not blind. Who but 
the scholars have the freedom as well as the nurturing intellectual environ- 
ment to differentiate the good growth from the rubbish and to mark for 
rejection the diseased anachronism, the toadstool formula, the scrub of 
| pompous phrases? 

We are already deeply indebted to the scholars. Many examples come 
to mind; if I draw primarily from those of my own state it is only because 
of their familiarity. The Supreme Court of California was recently called 
upon to re-examine the purported rule that permitted forfeiture of a 
defaulting vendee’s interest under a contract for the conditional sale of 
land. As happens not infrequently, what had for years been accepted as 
good coin proved to be counterfeit. The cases were in confusion, still 
further confounded by commentaries that assumed the permissibility of 
forfeitures and preoccupied themselves with the question of when they 
would be permitted. Professor Corbin undertook the job of matching 
what the courts had done against the trompe Poeil of what they had said.’ 
His painstaking analysis of the land contract cases led him to the conclusion 
that for the most part they did not even involve forfeiture; that forfeiture 
was no more justified by precedent than by reason. Our analysis of the 
California precedents in the light of Professor Corbin’s conclusion demon- 
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' 1 Corbin, The Right of a Defaulting Vendee to the Restitution of Instalments Paid, 
i 40 Yate L. J. 1013 (1931). 
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strated its soundness, and we were able to clarify the state law accordingly.? 

In certain fields, as currently in Conflict of Laws, the wilderness grows 
wilder, faster than the axes of discriminating men can keep it under con- 
trol. The concepts in the Restatement have been shattered by the devas- 
tating attacks of Cook® and Lorenzen,‘ and the compelling logic of the 
proposition that in the area between the prohibition of the due process 
clause and the mandate of the full faith and credit clause,® local law is 
supreme, has made it necessary to search for acceptable doctrines to govern 
the making of exceptions to the local law, and serve as the basis of a new 
and realistic system of conflict of laws. The demolition of obsolete theories 
makes the judge’s task harder, as he works his way out of the wreckage; 
but it leaves him free to weigh competing policies without preconceptions 
that purport to compel the decision, but in fact do not. He has a better 
chance to arrive at the least erroneous answer if the scholars have labored 
in advance to break ground for new paths. If they have not, he must chop 
his own way through, however asymmetrically, and hope that scholars will 
speed their reinforcements to the job in hand. 

The worn editions of Blackstone, Kent, and Story have long since 
given way to the protozoan reports that are more of a challenge to the 
physical endurance of lawyers than to their minds. The courts need all 
possible expert help if they are to contribute something more to human 
beings than an erratic first aid that alternates between accidental wisdom 
and lunatic confusion. 

This is to say that not only must the court call on the law schools for 
help; it must count on them in turn to draw upon the pertinent extralegal 
knowledge of scholars in other fields. Already there is increasing co- 
operation in the universities in the common solution of social problems that 
are only partly legal, as those of taxation, corporate regulation, labor re- 
lations, and social security. Similarly, there is need for much greater 
cooperation between legal and psychiatric experts in many fields besides 
criminal law. Thus, just as no one will tell the emperor that he has no 
clothes, there are too few who will whisper that the law of evidence has 
too many. It is wound round in mummy casings from tip to buskined toe, 
but its venerable ancient history still moves men to respect, and they are 


? Freedman v. The Rector, 37 Cal. 2d 16, 230 P.2d 629 (1951); Baffa v. Johnson, 
35 Cal. 2d 36, 216 P.2d 13 (1950); Barkis v. Scott, 34 Cal. 2d 116, 208 P.2d 367 (1949). 

3 Cook, THE LocicaL AND LEGAL Bases oF THE ConFLict oF Laws (1942). 

4 LoRENZEN, SELECTED ARTICLES ON THE ConFLict oF Laws (1947); see also Ehrenz- 
weig, American Conflicts Law In Its Historical Perspective—Should The Restatement 
Be “Continued”?, 103 U. Pa. L. REv. 133 (1954). 

5 See Stone, C. J., dissenting in Yarborough v. Yarborough, 290 U.S. 202, 214, 54 
Sup. Ct. 181, 185 (1933). 

®See Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944 (1953); Emery v. Emery, 
45 Cal. 2d 421, 289 P.2d 218 (1955). 
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loath to say that the years have made it a museum piece. Medicine and 
business could not afford to be so naive. They have long since put to good 
use our growing knowledge of human behavior. But many of the rules of 
evidence still rest on lay assumptions of how people react under various 
circumstances. Is it true, as the law reports still tell us, that an innocent 
man will ordinarily deny an accusatory statement more readily than a guilty 
one? Or that spontaneous declarations are more reliable than those made 
upon reflection? Others have asked such questions, and if we ask them 
again it is not to be repetitive, but to note how dismally slow we have been to 
bestir ourselves to revision. 

Professor Davis has noted the honorable company of men who have 
lifted their voices in the wilderness? It was almost sixty years ago that 
Thayer described the law of evidence as “not at all to be admired, nor 
easily to be found intelligible.” § Today Professor McCormick notes that 
the law of evidence “has not responded in recent decades to the need for 
simplification and rationalization as rapidly as other parts of procedural 
law.” ® Professors Morgan and Maguire say that “there is scarcely a segment 
of the subject which does not call for re-examination and revision.” 1° 
Professor Morgan has described the rules of evidence as “obstructions to 
intelligent investigation” 1! and has concluded that “the law of evidence is 
now where the law of forms of action and common law pleading was in 
the early part of the nineteenth century” and that “it is time . . . for radical 
reformation of the law of evidence.” 12 And on a difficult contemporary 
problem that highlighted the antiquity of our ways, Judge Wyzanski ob- 
served that “the original demand for administrative adjudication was trace- 
able, in part at least, to the unwillingness of courts to admit evidence which 
they allowed administrative agencies to receive and act upon.” 3% 

The years tick away. Sometimes the law moves slowly to perform 
nothing. Is it rash to continue hoping that courts and legislatures will keep 
alive the interest in reformation awakened by Professor Morgan and the 
American Law Institute in the Model Code of Evidence and the Com- 
missioners on Uniform Laws in their proposed Uniform Rules? 

The Supreme Court of California recently had to decide the question 


7 Davis, Hoover Commission and Task Force Reports on Legal Services and Pro- 
cedure—Symposium: Evidence, 30 N.Y.U.L. Rev. 1309, 1328 (1955). 


8 THAYER, PRELIMINARY TREATISE ON EvIDENCE AT THE COMMON Law 509 (1898). 

® McCormick, EvipENcE xi (1954). 

10 Morgan and Maguire, Looking Backward and Forward at Evidence, 50 Harv. 
L. Rev. 909, 922 (1937). 

11 PracTISING LAW INSTITUTE, SIGNIFICANT DEVELOPMENTS IN THE LAW DuRING THE 
War Years—EVIDENCE 1 (1946). 


12 AMERICAN Law INsTITUTE, Mopet Cope oF EvipENCE 5, 6 (1942). 


13 United States v. United Shoe Machinery Corporation, 89 F. Supp. 349, 356 
(D. Mass. 1950). 
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whether a psychiatrist was qualified to testify that the defendant he 
examined was not a sexual deviate and was incapable of having the intent 
necessary to commit the sex offense with which he was charged. The 
court held '* the evidence admissible, as analogous to evidence of good 
character, and noted further that the competency of psychiatrists to testify 
was implicit in the statute authorizing the employment of psychiatrists to 
determine whether known sex offenders were sexual psychopaths. There 
is of course no absolute assurance that because psychiatrists are experienced 
in the treatment of sex offenders, they are competent to identify them in 
advance. It is thus arguable that the court should not have invoked the 
statute to admit the evidence. The question nevertheless remains how a 
court should determine whether an expert is qualified. Its dilemma is that 
there is no certainty about anything. If it refuses to listen until there is 
well-nigh universal consensus of certainty in the profession itself, it may 
stifle those best able to speak; if it relies solely on the expert’s own evaluation 
of his abilities, it runs the risk of abuse. This much is clear, that the question 
of scientific competence bears ruminating, for it goes to the very validity of 
the fact-finding process. 

We do a great disservice to the law when we neglect that careful 
pruning on which its vigorous growth depends and let it become sicklied 
over with nice rules that fail to meet the problems of real people. Perhaps 
in no other area has the discrepancy between law in dogmatic theory and 
law in action, evading dogma by fiction and subterfuge, become so marked 
as in divorce law. The withered dogma that divorce can be granted only 
for marital fault, variously and eccentrically defined from state to state, is 
rendered still more irrational by the widespread rule that recrimination is 
an absolute defense. The result has been a triumph, not for dogma, but for 
hypocrisy. Rules insensitive to reality have been cynically circumvented 
by litigants and attorneys with the tacit sanction of the courts. 

Only recently has the Supreme Court of California been able to strike 
at this hypocrisy, which has no place in the law.® The court analyzed 
the statute that had been conventionally invoked as providing an absolute 
defense of recrimination and found that it gave the trial court discretion 
to grant or deny a divorce as the public interest indicated. Even with this 
major change, divorce law in California as in other jurisdictions is still a 
formidable antique around which people step warily. As we move toward 
the twenty-first century, is it not time for lawyers to rouse themselves from 
their inertia and work actively for legislation in this field that will make 
the integrity of the law a meaningful phrase? 


14 People v. Jones, 42 Cal. 2d 219, 266 P.2d 38 (1954). 

15 Mueller v. Mueller, 44 Cal. 2d 527, 282 P.2d 869 (1955); Gilmore v. Gilmore, 45 
Cal. 2d 142, 282 P.2d 598 (1955); DeBurgh v. DeBurgh, 39 Cal. 2d 858, 250 P.2d 598 
(1952). 
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These few examples illustrating the possibilities of improving the judicial 
process to better serve a changing society are drawn from state law. But a 
state judge is also bound to be aware of the signs that we may cross new 
frontiers in constitutional law. In no other area has there been such a 
dramatic interrelation between law and social change. We are familiar with 
the decline of substantive due process as a limitation on legislative power 
to deal with social and economic problems. Similarly, social changes have 
brought about the rise, fall, or modification of other constitutional doctrines. 
Notably, there have been changes in the law governing the relation of the 
national government to the states, in the doctrine of separation of powers, 
and in the impact of the Bill of Rights on the powers of the states. 

Thus the changes in public opinion on race discrimination have com- 
pelled reinterpretation of the fourteenth amendment, itself a product of 
violent social change. It is now widely, if not universally, accepted that 
there is no rational basis in any law for race discrimination, that it is an 
insidiously evil thing that deprives the community of the best of all its 
people as it deprives individuals and groups to give of their best. “For 
many years progress was slow in the dissipation of the insecurity that haunts 
racial minorities, for there are many who believe that their own security 
depends on its maintenance. Out of earnest belief, or out of irrational fears, 
they reason in a circle that such minorities are inferior in health, intelligence, 
and culture, and that this inferiority proves the need of the barriers of race 
prejudice.” 16 

It has long been accepted that discriminatory state action must yield 
to the fourteenth amendment. The advance of the law under that rule is 
plain from a comparison of the early with the later alien land law cases,!" 
of Plessy v. Ferguson 18 with the school segregation case,!® of Buchanan v. 
Warley © with Shelley v. Kraemer? 

This advance has been attended by a growing awareness that we are 
beset by a comparable evil, private conduct that limits the liberties and 
opportunities of persons because of race. Shelley v. Kraemer announced the 
principle that although deed restrictions prohibiting ownership or occupation 


16 Perez v. Sharp, 32 Cal. 2d 711, 727, 198 P.2d 17, 26 (1948). 

17 Oyama v. California, 332 U.S. 633, 68 Sup. Ct. 269 (1948); Terrace v. Thompson, 
263 U.S. 197, 44 Sup. Ct. 15 (1923); Porterfield v. Webb, 263 U.S. 225, 44 Sup. Cr. 21 
(1923); see Sei Fugii v. California, 38 Cal. 2d 718, 242 P.2d 617 (1952). 

18 163 U.S. 537, 16 Sup. Cr. 1138 (1896). 

19 Brown v. Board of Education, 347 U.S. 483, 74 Sup. Ct. 686 (1954). 

20245 U.S. 60, 38 Sup. Ct. 16 (1917). 

21 334 U.S. 1, 68 Sup. Ct. 836 (1948). See also Barrows v. Jackson, 346 U.S. 249, 73 
Sup. Ct. 1031 (1953); cf. Rice v. Sioux City Memorial Park Cemetery, Inc., 245 Iowa 
147, 60 N.W.2d 110 (1953), aff'd, 348 U.S. 880, 75 Sup. Ct. 122 (1954), cert. dismissed, 
349 US. 70, 75 Sup. Cr. 614 (1955); Charlotte Park and Recreation Commission v. 
Barringer, 242 N.C. 311, 88 S.E.2d 114 (1955); Clifton v. Puente, 218 S.W.2d 272 (Tex. 
Civ. App. 1948). 
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of land by non-Caucasians are valid, their enforcement at law or equity 
would constitute discriminatory state action. Judicial enforcement would 
therefore be a denial of equal protection by the state contrary to the four- 
teenth amendment. The Shelley case does not purport to change and in 
fact restates the traditional rule that the fourteenth amendment is a re- 
striction only upon state action, not upon that of private individuals. 

Realistically, however, it makes a profound change. A private contract 
is a reality only when it is enforceable. When enforcement is unconstitu- 
tional state action, there remains but a wraith of the right. If the contracts 
are valid, it is only because state law makes them valid. Is not state action 
just as much involved when state law, judge-made or statutory, authorizes 
private agreements that discriminate against persons not parties to them as 
when it actually undertakes to enforce them? It has been held that the 
enactment of a state statute that abolishes a remedy for a common-law tort 
constitutes state action.?? Since the state acts through its courts as well as 
through its legislature, does it not follow that a judge-made rule authorizing 
private conduct is as much state action as a statute to the same effect? *8 
The judicial interpretation of the due process clause that permits the states 
the widest latitude in defining private rights and remedies should not obscure 
the fact that state law, judge-made or statutory, authorizing private dis- 
criminatory agreements, is as much state action as enforcement. If this 
conclusion is valid, all private agreements, indeed all private action author- 
ized by state law, is subject to fourteenth amendment standards when called 
in question in the courts. 

The real challenge then is to articulate the standards that must be met 
by state law authorizing private discriminatory action—the real challenge, 
because private conduct, however discriminatory, is an expression of the 
individual’s legitimate freedom so long as it does not interfere unreasonably 
with the freedom of others. He has a right to choose his friends, to de- 
termine who may come upon his property or to whom he will sell it, and 
in agreement with others, to establish qualifications for membership in his 
churches and fraternal organizations. In the exercise of that freedom his 
motive, however unenlightened, is usually immaterial. Here the task of 
enlightenment is one of education. 

I can suggest only tentatively and perhaps only as a circumspect hypo- 
thesis that neither by statute nor judicial decision can a state authorize any 
individual unreasonably to limit any of the freedoms—economic and social 
as well as political—of another. What constitutes an unreasonable limitation 
would turn in each case upon the respective interests of the parties. Already 


*2-Truax v. Corrigan, 257 U.S. 312, 42 Sup. Cr. 124 (1921); see also Silver v. 
Silver, 280 U.S. 117, 50 Sup. Cr. 57 (1929). 

23 See Hughes v. Superior Court, 32 Cal. 2d 850, 198 P.2d 885 (1948), aff'd, 339 
U.S. 460, 70 Sup. Ct. 718 (1950). 
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we have indications of certain limitations. Thus Smith v. Allwright,?* in- 
volving a state’s delegation to private groups of its power over elections, 
trained the Constitution in the direction of a limitation that a state may not 
authorize a private political party to discriminate on the basis of race. Marsh 
v. Alabama > denied the private landowner of a company town the right 
to bar distribution of religious pamphlets on its streets. The Shelley case 
suggests that concerted activity by private individuals to deprive minority 
groups of equal opportunities to secure other rights may not be sanctioned 
by the state. There are already cases outlawing comparable concerted 
activity. Thus, the courts have outlawed agreements in restraint of trade 
and concerted labor union activity for an unlawful objective. The Supreme 
Court of California has held that an agreement between a union and an 
employer discriminating against Negroes in their employment is illegal,?® 
on the ground that the combination of a closed shop and a closed union 
would unreasonably interfere with an individual’s freedom to earn a living. 
Even absent legislation, we may come to recognize limitations on discrimira- 
tion in employment on the basis of race, religion, or political belief, at least 
where employment involves no close personal relationship between employer 
and employee, on the ground that the employer’s interest in the race, 
religion, or political beliefs of his employees is so tenuous as to make his 
discrimination unreasonable. 

This much is evident: states no longer have clear authority to sanction 
the unbridled freedom of one individual at the expense of the freedom of 
another. As the scope of the fourteenth amendment becomes more extensive, 
the power of Congress to enforce it is also enlarged. 

A judge who meditates law and social change in a democratic society 
is bound to be preoccupied with the role of the courts. Nevertheless he is 
bound also to recognize that the task of law reform is that of the legislators, 
which is to say that it is primarily that of the people. One may place that 
responsibility squarely where it belongs in a democratic society that gives 
its people the education that qualifies them for responsibility. However 
sensitive judges become to the need for law reform to match our spectacular 
growth, they must necessarily keep their dispassionate distance from that 
ball of fire that is the living law, and hope for wisdom to give it coherent 
direction when it spins their way. 

Even then they may be powerless or reluctant to act beyond the con- 
fines of a perfunctory decision. Cautious by training and occupation, they 
tend to leave to the legislature the rude job of overturning an archaic rule, 
even when there is no express legislative acceptance for it; frequently they 
rationalize timidity by assuming an implied legislative acceptance from a 
legislative failure to act on a request for a change. In the hurly-burly of 


24 321 U.S. 649, 64 Sup. Ct. 757 (1944). 
°5 326 U.S. 501, 66 Sup. Cr. 276 (1946). 
26 James v. Marinship Corp., 25 Cal. 2d 721, 155 P.2d 329 (1944). 
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legislation, failure to act is not per se significant; certainly it is not a proper 
rationalization for judicial inertia. The reluctance of courts to depart from 
stare decisis, their concern not to invade the province of the legislature, 
and the soporific view that because legislative action is available to correct 
judicial error or revise concepts that are no longer serviceable, revision can 
wait indefinitely, all combine to discourage law reform through judicial 
decision. 

Contributory negligence is a case in point. There is general dissatisfac- 
tion with this defense and the coquina of irrational exceptions that make up 
the doctrine of last clear chance. Yet so entrenched is it that no court has 
felt free to innovate comparative negligence by judicial decision. Again, 
the M’Naghten right and wrong test of insanity is still with us. True, it 
was recently rejected in Durham v. United States,?" by the United States 
Court of Appeals for the District of Columbia, which adopted the rule 
that “an accused is not criminally responsible if his unlawful act was the 
product of mental disease or mental defect.” Such forthright decisions, 
however, are rare. Always there is the danger that an effort to induce a 
court to abandon or revise an outmoded common-law rule may result only 
in resanctifying it. If the court adheres to stare decisis, as it is wont to do, 
with an aloof statement that the question is one for the legislature—although 
it is one created by judicial decision—it creates not only a new halo for the 
old rule, but a precedent that it is not within the province of the court to 
make a change. Thus doubly haloed the rule becomes judicially untouchable. 
Approximately a year before the Durham decision the Supreme Court of 
California took precisely this position,?§ reiterating it two years later.2® The 
fading letters of the old precedent have been newly and sharply engraved 
for the headnotes. As a result a heavy additional responsibility falls upon the 
people—a continual revision even of the common law. 

They may be wise or foolish on a grand scale. Distinguished justices 
of the United States Supreme Court have stated that it is not for them to pass 
judgment on the wisdom of legislation. “The forum for the correction of 
ill-considered legislation is a responsive legislature.” 8° We have accepted 
that thesis in California. “The responsiveness of a legislature reflects the 
alertness of the electorate, and legislation ill-considered in a climate of 
indifference may continue to flourish in such a climate to the dismay of 
interested citizens whose numbers may be small. If these few then turn 
impatiently to the courts, however, abandoning the hard task of dispelling 
the general lethargy, they accomplish nothing to improve legislation, for if 
courts are called upon to set their judgments as to what is wise against the 
popular judgment they may summarily put an end to certain laws that may 


27214 F.2d 862, 874-875 (D.C. Cir. 1954). 
28 People v. Daugherty, 40 Cal. 2d 876, 894, 256 P.2d 911, 922 (1953). 


2° People v. Berry, 44 Cal. 2d 426, 282 P.2d 861 (1955). 
30 Daniel v. Family Security Ins. Co., 336 U.S. 220, 224, 69 Sup. Cr. 550, 553 (1949). 
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be foolish but also to certain laws that may be wise, and particularly to 
laws that may be wise in the long run although they appear foolish at the 
moment.” 31 

There is one qualification to this general thesis articulated by Justice 
Jackson in Board of Education v. Barnette: ** “The very purpose of the 
Bill of Rights was to withdraw certain subjects from the vicissitudes of 
political controversy, to place them beyond the reach of majorities and 
officials and to establish them as legal principles to be applied by the courts.” 
No longer can we easily say, invoking the slack equations of the majority 
with the people and of the people with their legislatures, that courts have no 
active responsibility in the safeguard of those civil liberties that are the sum 
and substance of citizenship.** They do not have the sole or even the major 
responsibility; but can we say that they have none? True, Learned Hand 
has told us in haunting words that when the people have lost their faith in 
liberty it is doomed: “I often wonder whether we do not rest our hopes 
too much upon constitutions, upon laws and upon courts. These are false 
hopes; believe me, these are false hopes. Liberty lies in the hearts of men and 
women; when it dies there, no constitution, no law, no court can save it; no 
constitution, no law, no court, can even do much to help it. While it lies 
there it needs no constitution, no law, no court to save it.” *4 

But is it not precisely because it lies there that it has declared itself in 
a constitution to be invoked by the courts insistently, unfailingly, against 
those in power, in legislatures or out of them, who threaten to use that 
power to make men fearful and finally still? It is a homely possession, this 
constitution, a part of our everyday lives. The judges whose job it is to 
apply it must carry liberty in their hearts even when other men have ceased 
to. Who is to say that liberty is dead in the hearts of men who are silent? 
Liberty is not lost suddenly, catastrophically; it is lost imperceptibly, by 
erosion. Who is to say it is irretrievably lost until it has died in the hearts 
of those whose job it was to care that it lived in the hearts of others? 

The responsibility is not an easy one in a day when we must reconcile 
national security and personal liberty.*® But it is a ceaseless one now to see 
that we do not destroy the very values we purport to protect. It is a joint 
concern of judges and people—not people in a symbolic mass—but indi- 
viduals. So Learned Hand’s words continue to haunt us; one would not say 
them nay. One would only restate the courts’ obligation, perhaps as an 
act of faith. 


31 Werner v. Southern California, etc., Newspapers, 35 Cal. 2d 121, 130, 216 P.2d 
825, 831 (1950). 

32 319 US. 624, 638, 63 Sup. Cr. 1178, 1185 (1943). 

38 See People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955). 

34 Hanp, THE Spirir or Lrperty 189-190 (1952). 


35 See Black v. Cutter Laboratories, 43 Cal. 2d 788, 278 P.2d 905 (1955); Danskin v. 
San Diego Unified School Dist., 28 Cal. 2d 536, 171 P.2d 885 (1946). 








LAW AND SOCIAL CHANGE IN A 
DEMOCRATIC SOCIETY 


BY PROFESSOR DENIS W. BROGAN * 


LADIES AND GENTLEMEN, I feel a special honor, but a special alarm, 
at addressing a great law school, an audience very largely consisting of 
lawyers, conscious as I am that I am not a lawyer, I am not even a member 
of the bar. I am conscious, too, that I am coming to a law school in a 
country which has the greatest law schools in the world, and in which 
the role of the lawyer is more important, more fundamental, in the legal 
system and in the social system than it is in Britain. I am conscious, too, 
and must be conscious, that your law schools, if not your legal system, 
adjust themselves, or attempt to adjust themselves, to the modern world. 
Judge Wyzanski has reported the difference between the Harvard law 
school of Richardson, built in what is believed in Cambridge to be Roman- 
esque, and the new buildings of Gropius and this new law building here. 
I will confess I have affectionate memories of the Harvard Law School 
buildings of thirty years ago, and perhaps some slight prejudice in favor 
of antiquarian architecture for legal institutions. I was reminded, as I looked 
at this building today, of a famous story of a group of American visitors 
going through Lincoln’s Inn before the late war, and in the hall of Lincoln’s 
Inn one saying to the others, “How very nice it was of the English to call 
the hall after our president.” A bencher of Lincoln’s Inn who was behind 
them said in a voice that carried well, “Before Abraham was, I am.” And 
therefore I am slightly more intimidated by the modernity of this building 
than I would be if I were addressing you in a building of the type with 
which I am more familiar. 

I am also a little intimidated by a discussion of the role of the lawyer 
in modern society because I come from a country which has the best legal 
system in the world—Scotland. This is the unanimous opinion of Scotch 
lawyers, and, as there are no lawyers in the world who know anything about 
Scotch law except Scotch lawyers, the question is closed. You will there- 
fore allow in my discussion of the role of the lawyer in a common-law com- 
munity, either in England, or in the United States, or in Ireland, certain 
prejudices which I inherited very young; the belief, for example, that 
common lawyers did not reason with great exactness, that all the best deci- 
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sions of the House of Lords which involve problems of jurisprudence are 
decisions of which the Scottish members of the House of Lords provide the 
meat. For a Scotch lawyer to name Macnaghten does not suggest the laws 
of insanity, but the great law lord who understood the Hegelian nature of 
the Church of Scotland. The English judges who were in the majority did 
not. And many other Scottish lawyers have the same self-esteem, and pos- 
sibly justifiably so. 

But not to begin on this offensively superior note, let me point out that 
the greatest Scottish lawyers, in the opinion of Scottish lawyers, on the 
whole have been bad characters; that the greatest of all Scottish lawyers, a 
graduate of the University of Glasgow, Lord Stair, author of the great work, 
the Institutes, was a man that even the most broad-minded and tolerant 
observer of human conduct would not have elevated to sanctity. And in 
one of the greatest of Scottish novels in which the hero was a lawyer, Weir 
of Hermiston, Lord Hermiston, although he was in real life Lord Braxfield, 
who bore the proud title of Senator of the College of Justice, was a man 
whom even Mr. William Faulkner might have hesitated to put in one of 
his novels. There is therefore no necessary connection between legal emi- 
nence and ethical eminence in Scotland. 

But I should like, taking note of what Judge Wyzanski has said, to point 
out to you one difficulty of your profession and attempt to mitigate the 
unpleasant reflections that that difficulty may present to you. Lawyers, on 
the whole, are not a popular class. Perhaps they should be, but we all shrink 
from contact with the law. There is no legal equivalent, as far as I know, 
of Dr. Kildare. Mr. Walter Mitty thought of being a great many things, 
but not, as far as I remember, of being a lawyer. And that I think is in- 
evitable because the law is coercive. It is other things as well, but it is 
coercive; one of its functions is to be coercive, and people do not like being 
coerced, even for their own good. 

Law appeals, I am afraid, to the general public, to the voter, when it 
appeals at all, as a dramatic exercise. In England, where I live, is published 
weekly the newspaper with the greatest circulation in the world—The News 
of the World, with a circulation of seven and one-half million copies in a 
population of fifty million. This is better than Pravda. It is almost entirely 
devoted to the law, to reporting the law, the criminal law. It gives you a 
jaundiced view of English life, but no one can say that the English people 
are not interested in the law—they buy every Sunday what a lawyer has 
told me is the best version of the criminal reports in England. Vast numbers 
of people in England know of one great American legal case, that of Lizzie 
Borden. Princess Margaret sings about her. And this kind of interest in the 
law comes naturally. What does not come naturally is an appreciation of 
the immense, important, and heroic character of the law, and sometimes of 
lawyers. You will remember that when Oliver Wendell Homes, Jr., pro- 
posed to become a lawyer, Oliver Wendell Holmes, Sr., the eminent poet 
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and medical man, was astonished that a son of his should enter so narrow, 
so unrewarding, so sterile a profession. And that bias is not confined to 
doctors, and not confined to Boston. 

I have been struck by the fact that in discussions of the American sys- 
tem, of the views of the American system held by foreigners, and above all, 
and very rightly, of the views of the American system and the role of the 
American judge and the American lawyer held by the greatest commentator 
on the United States, Alexis de Tocqueville, that few people seem to notice 
or remember why, for his own family reasons, he exalted the role of the 
judge, respected the role of the lawyer, and was struck, and the first person 
to be struck, by the astonishing role of the American lawyer in American 
life. De Tocqueville’s grandfather, his maternal grandfather, was Male- 
sherbes, one of the greatest French lawyers in the sense of learning, and one 
of the greatest of French lawyers in the sense of character. He was a great 
patron of the Enlightenment, a friend of Franklin, friend of Jefferson, one 
of the people who tried to remake the French state peacefully before the 
revolution ended “the great work of time.” As a very old man, showing 
courage, I shall say at least as great as that of the late Senator Taft, he 
emerged from retirement to protest against an ex post facto law, that is to 
say, the trial of Louis XVI for treason. He held, as a good lawyer was 
bound to hold, that this charge was meaningless, that the king of France 
did not commit treason. He did not successfully defend the king, the king 
was executed, and so was his defender. I give you as an example of the 
greatness of the lawyer, the career of Malesherbes, in his life and in his 
death. But as I said, that is not the normal attitude of the layman to the 
lawyer, and fortunately not many great lawyers have had the fate to have 
been martyrs like St. Thomas More and Malesherbes. Perhaps, and I shall 
not say this tomorrow, perhaps not until the Chief Justice of the United 
States has been executed in defense of legality, will the legal profession in 
this country acquire an adequate sanctity. 

Having thus expressed by diffidence and my feeling that the lawyer is 
a misunderstood and underestimated public servant, I should like to turn 
to the role of the lawyer in this society that is changing with such startling, 
dangerous, and terrifying rapidity. And I should like to begin by quoting 
a misquotation of Justice Holmes which I used to give as an essay subject 
in Oxford for bright young men to write about and, if possible, to think 
about. This quotation of Justice Holmes, which does not misrepresent his 
thought, but makes it more brief, is as follows: 


“The law is behind the times; it must be; it should be.” 


And that is the thesis which, boldly, I wish to defend today. That is to say, 
I wish to defend the role, the view, that the lawyer can adjust himself too 
quickly, too rapidly, to the changing social context. I wish to defend the 
view that one characteristic of the law, and one especially needed in this 
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changing world, this world of flux that we are in, is an element of stability, 
an element, a point of reference, to which the man in the street, the lawyer, 
the citizen, can turn. 

This is not to say that I wish lawyers, English lawyers, Scotch lawyers, 
American lawyers, to make stare decisis the beginning, the being, and the 
end of all legal life. Law is only a part of life, and the life of the law can 
only be a part of the life of society. But I am not so optimistic as White- 
head was, or Judge Wyzanski is, I think, about the degree of progress we 
have come to. I am not quite so conscious, living in Europe, traveling a 
great deal in Europe, seeing a continent in which the legal system over 
almost all of that continent has broken down disastrously in the last twenty 
years, I am not so conscious or so confident that justice, humanity, regard 
for the rights of minorities, has increased. In some countries, I think it has 
decreased, I doubt very much today if you could have again not a Dreyfus 
case, but the agitation about the Dreyfus case, which in a sense divided, 
and in another sense honored France fifty years ago. I will not speak of 
the abandonment of the principles of justice, of the very concept of justice, 
in all Communist countries. But this view, that justice is a convenience, that 
law is a social instrument, an instrument of social engineering, as an eminent 
American lawyer has put, has its great dangers. These dangers may not be 
great in the United States, and I do not think they are great, although they 
exist, in England, and in Scotland, but they certainly are great, and danger- 
ous, and tempting, in Europe. I think also they are great and dangerous and 
tempting in the new nations that are coming to birth. I do not think that it is 
in the least accidental that the Asiatic countries which have most easily ad- 
justed themselves to freedom, which on the whole have maintained order, 
which have maintained the conditions of peaceful progress, are those coun- 
tries in which the common law was imposed by English rule. After all, the 
only great Asiatic countries in which lawyers rule are parts of the former do- 
minions of the Queen. The only very eminent lawyer who, at the moment, 
is a head of state in Asia is Mr. Nehru. I said very eminent lawyer, as his 
father was before him, and an eminent common lawyer. I think in many 
other Asiatic states, the very ideas we are using today, the very standards 
of progress which we have in our minds, the terms of reference which we 
hold out as lawyers or as laymen for imitation, are almost meaningless. 
There are many great differences between China and between India, but 
one very great difference, and a neglected one, is that the idea of law as we 
know it is unknown in China and was unknown in China. The idea of law 
that the Indians or Pakistanis have is our idea of law exported to them, and 
if you like, imposed on them by that dogmatic, brilliant, courageous lawyer, 
Thomas Babbington Macauley, who you must remember was a great law- 
maker before he became a great historian. 

We underestimate, I think, or we tend to underestimate, the role that 
the lawyer can play as an educational force. Judge Traynor has recalled to 
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us, and properly recalled to us, the role of the courts of the United States 
in a whole series of what roughly may be called civil liberties cases, social 
liberties cases—the educational role in matters of race discrimination, for 
example. And that kind of educational role is of especial importance in 
Europe at the present day. The law, that is to say, in a changing society 
has one duty among many others—to remind people, not so much of the 
wisdom of their ancestors, not so much to go back to legal procedures 
invented in the Middle Ages or later, as to remind them that not at this 
moment are all questions to be decided, that we do not know the whole 
terms of the problem and still less the whole terms of the solution. The 
law, that is to say, is behind the times, it must be, and it should be. 

The law must always have a degree of certainty and a degree of anterior 
decision if it is to serve its purpose of holding society together and edu- 
cating that society. The law schools can be and should be prophetic—they 
should hold up a standard of justice and of social behavior better than the 
common habit perhaps provides for. Here I hope I shall be permitted some 
criticism of an American habit in which I think the American people here, 
as so often, show the reverse side of their great virtues. If anything is good, 
the American thinks you cannot have too much of it, and one of the things 
he thinks is good (for as I have said before the Americans are a law- 
respecting if not law-abiding people), is law. No country in the world has 
so much law as the United States. No country has so many lawyers. There 
are 50,000 lawyers employed by the federal government, and it is probably 
enough. And one result of the American belief in law is the American 
belief that “there should be a law about it.” I cannot help thinking that 
some of the American failure always to obey the law comes from the fact 
that there is so much of it and the stock is continually added to. I have 
pondered once or twice with the idea, the fantastic idea, of founding a 
society on the analogy of Alcoholics Anonymous, called Laws Anonymous, 
and whose members, legislators, even lawyers, would resolve not to make 
any laws for a year, let us say, and in some cases not to make any laws at 
all for the rest of their natural lives. And I think certainly that some of 
the educational effect of the law in the United States, which is very great, 
is dissipated by the amount of trifling legislation indulged in, mainly by 
state legislatures, on all kinds of topics, in the belief that everything you 
may disapprove of should be prohibited by law, which has as its very 
dangerous converse the belief that everything the law permits is ethically 
tolerable or desirable. What the law permits is assumed to be right, what 
the law condemns is assumed to be wrong. And if the lawyer, the legislator, 
even the judicial innovator, to whom Judge Traynor made his powerful 
plea, go ahead unreflectively—if so much more law is made than the public 
really wants, a great deal of that law is unused or misused, and again, its 
profound educational effect is lost. 

But what I wish to stress today is not that limitation, which I yet think 
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is an important one. If I may give an example, what startled European 
readers of the great scientific works published in Bloomington, Indiana, the 
Kinsey reports, was not the information they gave about American life, 
true or false, but the astonishing amount of law the Americans had on these 
subjects. English lawyers regarding these books could not believe their eyes. 
French lawyers, naturally, were even more incredulous. But, with all these 
limitations, the educational effect of law, and the role of the lawyer in edu- 
cating us for tolerable social living in this dangerous age, is extremely 
important. 

It was in fact the medieval idea that law should be important that way, 
that people should learn, if necessary by coercion, to behave themselves in 
ways that would become habit. I shall return, later, to the limitations and 
possibilities of that doctrine, but it is certainly true that a great many people 
learn that certain things should not be done because the law says they should 
not be done. I have no doubt at all that the transformation of the English 
people from being one of the most disorderly, violent, and aggressive people, 
to the present almost excessively law-abiding and docile people that they 
are, is due to the law, due to the continual pressure of the law, not merely 
in coercion, in sending people to prison or fining them, but as a constant 
expression of public opinion. And of course when the law does not express 
real public opinion, when it expresses only that interesting, if I may use 
the ambiguous Anglo-Saxon word, doctrine, that it is better that things 
should seem right than be right, our people are no more law-abiding than 
yours. It is, for example, illegal in England to bet on race horses ready 
money except at the track. The number of persons betting every day in 
Britain is in the neighborhood of six million. It is one of the things in which 
the difference between law and practice is most manifest. And I know that 
the present Master of Magdalene College, Cambridge, one of the most 
eminent of English lawyers, a former cabinet minister, has told me in private 
(and said it in public) that he only wishes the English had the good sense 
of the Irish, for in Ireland you have legalized betting shops. The fact that 
everybody in all of the British Isles, even in Scotland, is willing to risk money 
on horses, should be recognized by law. The law should take cognizance 
of the great truth laid down by G. K. Chesterton, that the average English- 
man is less interested in the equality of men than in the inequality of horses. 
I merely give that as an example to show that I do not believe it is only in 
the United States that there is a great clash, and an unfortunate clash, be- 
tween law and operative public opinion. 

Then, I think one reason why the law is perhaps more educational 
today than ever before, is because of the decline of other traditional forms 
of expressing the moral sense of the community. The lawyer must and does 
represent and replace, to a very large extent, the priest or the pastor. Some 
of the American extravagances in legal invention are due to the fact that 
the state is now called on to do things that in the old days were done by 
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the church, and that is true in Britain as well. The lawyer, therefore, the 
judge, the practising barrister, the official who is legally trained, has a 
special duty to replace to a large degree the function which in the past 
was the work of the priest or of the minister. Consequently, he acquires 
some of the unpopularity of the priest or the minister. That very eminent 
divine, the Dean of St. Patrick’s, Dean Swift, said he never knew a truly 
Christian country in which the clergy were popular. And if, as Judge 
Wyzanski has suggested, you lawyers are now the new clergy, you may 
apply to yourselves Dean Swift’s observation. It is not wrong, therefore, 
for the law to impose impediments to human wishes which may be human 
follies or human crimes. I am very much more doubtful whether it is wise 
for the law to impose impediments to what are, humanly speaking, human 
sins. 

The law, from the layman’s point of view, when it does this educational 
work, must learn to do it more than perhaps it does try to do it at present, 
in terms intelligible to the layman. Judgments, legal reporting, must be 
expressed in terms which the layman can understand. It is very well, and 
it is right and necessary, for the practicing lawyer to use technical terms 
for the sake of clarity, exactness, and consistency. It does not matter what 
technical terms he uses, as long as they are understood by his profession. 
It is possible there are people in this room who would not be able to con- 
strue the following sentence from a Scottish law report, “The panel was 
assoilzied.” That means the accused was acquitted. But it is unfortunate 
if you are reporting a criminal case, even in Scotland, not to translate that 
phrase, as nobody else, nobody but a lawyer, possibly would understand it. 

Then, I have been struck by an argument of Professor Peltason of this 
University that lawyers, he quotes Judge Medina for example, that lawyers, 
judges, are not allowed enough freedom to express their views, because it 
is indiscreet. I have not noticed this buttoning-up of the lips of the American 
lawyer or judge in my experience, in reading about them, but it may well 
be that many American judges feel bound to pull their punches, although 
I did not notice either of the judges who addressed us today doing so. We 
get around that to a certain extent in England by making our, I will not 
say necessarily most eminent, but august judges members of the House of 
Lords, where they have a platform which some of them at any rate are 
very willing indeed to us. But whatever the instruments whereby legal 
opinion, the state of the law, the need for reform in the law, all these edu- 
cational forces of the law are expressed, lawyers ought to remember, more 
than I think they do, that they are talking to the laity, and that even the 
greatest legal wisdom expressed in truly legal terms has not that needed 
educational effect. It is not that the law is ambiguous, it is not that the law 
is inconsistent, but that the law is unintelligible, even when stated by a 
great lawyer, that the layman complains of. I have heard, very recently 
indeed, a distinguished American professor saying he had been forced for 
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various reasons to rewrite some of the opinions of a very eminent member 
of the Supreme Court of the United States, and he said, “I think that I have 
greatly improved them.” I am not at all convinced that this particular lay 
professor was wrong, if intelligibility is a desirable think in a legal decision, 
and of course the laymen sometimes suspects that the lawyer does not want 
intelligibility, for reasons which it would be unkind to investigate. 

There is another difficulty involved in this educational function of the 
law. It is very difficult for a judge to remain a modest man. There are 
exceptions, we have had two of them today, but in England, at any rate, 
it is very difficult for a judge to remain a modest man. There is the famous 
English story of a country house party forty or fifty years ago, where two 
of the guests (one was a judge, one was a bishop) were discussing the 
relative importance of their functions. The bishop said, “I am very superior 
to you, you can only say ‘you be hanged,’ and I can say ‘you be damned.’ ” 
But the judge replied, “There is a very great difference, and it is on my 
side. When I say ‘you be hanged,’ you are hanged.” And that being so, 
many judges, at any rate in my country, lecture the public, they even lecture 
the bar, which has to stand mute (of malice, no doubt) in their presence. 
That is not what I am advocating. But I am advocating the continual dis- 
cussion in public, rather on the lines that Judge Traynor has suggested, of 
the necessary adjustment of the law to modern conditions, and not leaving 
these adjustments entirely in the hands of laymen, or politicians, or admin- 
istrators, or businessmen, or union leaders, who are very tempted indeed, 
because that is the nature of their education, to chose the immediate, quick, 
short-term solution, which turns out to be a solution that no free society 
will wisely accept and which, even if the honest act of the administrator, 
or businessman, or lawyer, produces immediate practical and long-term 
social and political evils. 

An eminent lawyer, whom I shall not identify except by saying that 
he is dean of a great law school, told me, when he was much less exalted, 
that his criticism of the Supreme Court of the United States in recent years— 
this was ten or twelve years ago—was that it made the practice of law 
excessively difficult, as no one could advise a client any longer as no one 
knew what the law would be. This may be totally unjust and possibly the 
dean has changed his mind, but from a layman’s point of view there is a 
great deal of horse sense in the old maxim that it is better that the law be 
certain than just. If injustice is palpable, if the law is deified and made only 
a set of rules in flagrant contrast with the general moral state of the country, 
that is a great evil; it was a great evil of the English criminal law a hundred 
years ago. Nevertheless, as I suggest, the implication of the law that there 
are fixed terms of reference, that you do not just ballot every day con- 
tinuously for a new set of moral ideas or a new set of political and legal 
practices, is a lesson which I think it is desirable the world should be 
taught. If we have no notion as to what the law is to be, I am using the 
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law as covering the whole of our social and political institutions which find 
expression in the coercive part of the state, if we have no notion of what 
the law is and still more of what it is to be, we should be tempted to shear 
off from the law—I am speaking for the layman, the private citizen, the 
voter—we should shear off from something too dangerous and too incom- 
prehensible for us to have anything to do with. We should hide from the 
law and from the lawyers, even innocently hide, and that is the first lesson 
I would like to see lawyers teach. They can only teach it, of course, if 
they are critical of the adequacy of the standards and of their relevance to 
our times. But thanks to your law schools, there is very little danger, far 
less danger here than in England, of judges being able to remain unaware 
of the fact that they are not regarded as infallible, by their profession. 
Then, and this is the thing of extreme importance in our present political 
situation all over the free world, it is desirable that the lawyer’s method, the 
lawyer’s principle that he must state a case, should be generally accepted. 
The fact that the lawyer, the judge, the advocate, must say why he came 
to this conclusion, is a thing, a necessity imposed upon him by the character 
of his profession, which I think it highly desirable should be extended to 
other professions. It is, for example, a great weakness of all doctors in all 
countries where I have consulted doctors, that they regard it as superfluous 
to give any reasons to their patients why something has been done to them 
or for them. All doctors regard all patients as fools. Lawyers may do so, 
but they know you must argue with a fool according to his folly, and they 
do that. That is to say, the legal habit of stating reasons, of giving reasons, 
of explaining in terms of a generally accepted and known frame of political 
reference, is something we need badly. This publicity we think of, naturally, 
mainly in what we call great political cases. There is the famous remark 
quoting Holy Writ of General Harrison, one of the regicides, when charged 
with the murder of his sacred majesty, King Charles I. He replied in a fine 
republican and Pauline spirit, “This thing was not done in a corner.” And 
that is, again, a second legal principle, very much neglected perhaps even 
by lawyers, which we need now constantly to recall to ourselves. There 
has been, I think it is objectively true to say, a considerable revulsion in 
England in recent years against private administrative discretion, and one 
of the reasons has been that these decisions were made for no known reason, 
nothing was known but the character of the decision; the long chain of 
argument, such as it was, of influence, such as it was, of considerations of 
public policy, such as they were, were concealed. A very pertinacious 
member of Parliament did force the exhibition in the famous Crichel Down 
case, of how non-lawyers, working in a government department, can more 
or less innocently defy all principles of natural justice and defy, and this 
was highly fortunate, defy all principles of natural prudence, because they 
put this in writing, even if in secret writing. The educational effect of that 
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case has been very great, especially by its emphasis on the necessity of regu- 
larity and publicity. 

You are, I think, fortunate here in the fact that it is accepted that in 
public administration, in great corporations, in great unions, you need 
lawyers. Our English government departments need many more lawyers 
than they have got, though probably not as many lawyers as the federal 
government of the United States has got. They need them because there is 
a tendency—as the general unity of our ideas as to what is good, the just, 
the true, and the beautiful change and differ—there is a danger that we 
forget, administrators forget, my pupils who become eminent civil servants 
forget, there is a universal danger of forgetting, the total interest of the 
community, other than the immediate interest to be aided ad hoc and 
quickly. This understanding I will not say a lawyer is necessarily given by 
his education, but he is forced by his training to consider the relation of 
one set of interests to another, whereas the businessman, the civil service 
executive, the union leader, equally by his training, is forced to consider 
mainly, and perhaps exclusively, the narrow body of interests which he 
represents. We could do with a great many more good lawyers in our 
governmental service than we have and a great deal more of the spirit of 
the common law, if you cannot move to the higher level of the Scotch law, 
in the practice of our government. 

And I shall conclude by taking up a point made by Judge Wyzanski 
and altering it a little, though I agree with him fundamentally. The legal 
system, constantly applied, with visible principles not too glaringly departed 
from and not too irrelevant to the modern situation, has, as I suggested, a 
profound educational importance. It can take two forms. It can simply 
impose conduct in a way which I suppose a very acute ethical philosopher 
would deny to be true moral conduct; Hegel would have denied it. But, 
as Elie Halévy, a great philosopher before he became a great historian, said, 
there is a great deal to be said for hypocrisy. Many a man has become a 
good man by a lifetime of hypocrisy. Good habits become habits. And 
the law, in the Middle Ages, as one of the greatest of Cambridge men, 
Frederick Maitland, pointed out, the law in the Middle Ages educated the 
barbarian peoples, like the English, into a series of good habits which did 
not come spontaneously to them at all but became in the very long run, 
second nature. 

But I would put in higher claims than that of the educational effect of 
the law in this unstable, dangerous, changing world, in which, we must 
remember, our body of ideas, which we take for granted, is, in effect, only 
held by a small fraction of the human race (the greater part of the world 
would have no notion at all what any of us are talking about today). Habit, 
legal habit, can play a great part in getting in our world and perhaps in 
that other world, more than the mere conventional hypocritical acceptance 
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of the law (what can you get away with? will I be caught? )—a habit of 
obedience to the common interest, a habit of regarding the common good 
of the republic, of the commonwealth. Judge Wyzanski quoted the 
Antigone with its exultation of the ranging spirit of man. I think it might 
be said the Greeks, ingenious as they were, were too volatile, were too 
subtle-minded, to make good lawyers. And I would rather end by quoting 
the defense made of the law and of the legal attitude by Virgil, for I think 
it is a double attitude. The first, I think, is expressed in the deep conviction 
which was expressed by, I suppose all here will agree, the most eminent 
member in history of the bar of Illinois, Lincoln, that the judgments of God 
are righteous all together and the law’s business, fundamentally, is to impose 
a view of righteousness given, perhaps, from the outside, perhaps part of 
the national tradition. And Virgil, contemplating from his own view of 
righteousness, which is not quite so backward, not quite so indifferent, even 
to the humaner side of life as might be suggested, noticed that the Romans 
could not compete with the Greeks in the more subtle, the more brilliant, in- 
tellectual, and artistic qualities. So he called the Romans to remember what 
their arts will be, and one of their arts will be “pacisque imponere morem,” 
to impose the habit of peace, and to impose it not only by force, but by 
mercy, “parcere subjectis et debellare superbos”—to spare the weak and 
war down the proud, which, at one moment in the late war, Sir Winston 
Churchill said was his war policy. 

There has fallen to you Americans, and to this legally-minded and 
largely legally-ruled country, the Roman inheritance, to show by example, 
by precept, and by the extension of your power, the possibility of imposing 
the habit of peace, the habit of cooperation, and the habit of regarding the 
basic truth that no man should be judge in his own cause, and, in a deep 
political sense, to assert that the main purpose of political society is to 
pursue justice. And, although law is only one of the instruments of that 
pursuit of justice (there are others in every healthy society), it is hard, and 
I think impossible, to conceive of a society in which justice is effectively 
pursued without law, and without these characters of the law which I, as a 
layman, and not a blind admirer of law or lawyers, see in it, the habit of 
reference to anterior interests, the habit of looking before and after, and 
considering, as Judge Wyzanski has said, in every case, not only the liti- 
gants but the general common interest all legal systems exist to serve. But 
only by serving the immediate demands of the human race in specific cases 
will a justice emerge which is not identical, simply, with the balance of 
pressure of economic or political groups at any given moment. The law is 
behind the times; it must be; it should be. 

















THE ROLE OF THE LAW SCHOOL 
IN A DEMOCRATIC SOCIETY 


BY THE HONORABLE HERBERT F. GOODRICH * 


THE 1948 Martindale-Hubbell Directory gives figures that show that about 
one out of eight of the lawyers in the country is in public service of some 
kind.1 Of this one-eighth, about one-third are judges. They number 7,130. 
There are 6,130 government officers, state and municipal employees, govern- 
ors, executive officers, members of Congress, legislators, district attorneys, 
and so on. In what is classified as “nonjudicial” are 8,013 lawyers whose 
listings identify them as being county or local officials or employees. 

Twenty-one of the thirty-three Presidents of the United States were 
lawyers. More than half of the Governors, Senators, and members of the 
House of Representatives are lawyers. Fifty-one of the fifty-four Secretaries 
of State have been lawyers. And no cabinet before that of President Eisen- 
hower had less than three lawyers in its membership. 


I. 


These facts and figures are well known and their announcement will 
not surprise anyone. But sounding on the ears of faculties of law schools 
they create varying degrees of emotional disturbance among those bodies. 
If one out of eight persons admitted to the bar is going to become a judge 
or a public servant of some kind, should not the law school do something 
about it while it has the budding lawyer subject, nominally at least, to its 
discipline? A very reasonable question; one much easier to ask than to 
answer, 

Perhaps it will be generally agreed that the primary purpose of the law 
school is to train students for the practice of law. There is great debate on 
how they should be trained and what the subject matter of their training 
should be. Such questions will be never-ending subjects of discussion so 
long as law schools are awake and alive as they now are. If a function of 
the school were simply to transmit to a succeeding generation of lawyers 
the knowledge of a closed system, fixed and definite like the law set out 
in Littleton’s Tenures, there could be little subject matter for dispute. Law 


* THE HONORABLE HERBERT F. GOODRICH. A.B. 1911, Carleton 
College; LL.B. 1914, Harvard University; LL.D. 1929, University of 
Pennsylvania; Dean, University of Pennsylvania Law School, 1929-1940; 
Director, American Law Institute; Judge, United States Court of Ap- 
peals for the Third Circuit. 

1 Listed as in active practice the number is 158,204. 
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teachers might argue that the best way to have a student remember the 
rules is to have him recite them orally or to write them. But there could 
be no dispute about the rules or challenge to their being, as the Lord Chan- 
cellor said in Jolanthe, “the embodiment of everything that’s excellent.” 

This comfortable point of view has now passed, if it ever existed. We 
know the law does grow. We see it every time a new social or business 
problem gets into litigation and compels lawyers and courts to find solutions 
for it. It is proved by the life of a good textbook—fifteen to twenty years. 
This is not because what is said in the book is wrong, but because in our 
rapidly changing society new questions come which the old book does not 
answer. It is perfectly amazing in the professional life of a federal judge 
how many of his questions are answered in whole or in part by precedents 
which go no further back than ten years, and for how many more he must 
work out his own answer with the help of precedent by analogy only. 

Unlike the situation of earlier days, too, in this country, at any rate, 
both legal conclusions and legal premises are subject to challenge.. Law 
schools and law reviews are largely responsible for this attitude of critical 
evaluation. A second-year law student writing in his law school review 
may tear to shreds the latest opinion of a judge three times his age. The 
student writer may be wise or he may be foolish or perhaps simply im- 
mature. But the criticism is a good thing for the writer, for the judge, and 
for the law as well. Those who work in a system which rests on the 
precedents and the authority of the past are in constant danger of getting 
stuffy—“the embodiment of everything that’s excellent” type of outlook. 
If the business man insists on maintaining what seem to him the good old 
ways, he loses out to a competitor with an improved product and a fresh 
point of view. The situation is not so easily remedied with a judge who 
has become ossified. It is good to have the work of courts critically 
appraised by law students and law teachers, just as it is for legal institutions 
generally to be examined by the laymen whose rights they determine. 

All this proves is the obvious statement that a law school cannot justify 
its existence simply by informing students of the rules of law laid down in 
the past and having the students learn them well enough to repeat back in 
examinations. 


“T only speak right on; 
I tell you that which you yourselves do know.” ? 


But when one goes from this truism to the further question of what more 
the law school must do the footing becomes more slippery. 

If the object of a legal education is to acquaint the student with what 
an elderly dean once called “the tools of the trade,” the problem is not 
much harder to solve. Fifty years ago many schools thought that “practical” 


? The phrasing should be attributed to Mark Antony, not to me. 
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training was what the young lawyer needed. No doubt for such practical 
training the old-fashioned method of apprenticeship was the best. The 
student learned by doing. He did not know why what was done was the 
thing to do, but he certainly learned the doing if he watched his master 
carefully. The old preceptor system having died out, the so-called “prac- 
tical” school of law teaching tried to follow practical methods as best it 
could. But all this is gone. The modern law school has advanced far 
beyond it. It is admitted that the law is a learned profession and that ability 
to analyze, to understand, to correlate logically is much more important 
than where to file a paper or find a form for a writ of replevin. 

Even with all this taken by hypothesis, we still have wide room for 
differences of opinion. Professor Milton Katz, in an interesting article in 
the January, 1956, American Bar Association Journal, points out that law 
students of today “will reach their maximum level of professional oppor- 
tunity between the ages of forty and sixty—that is, some fifteen to thirty- 
five years from now.” Professor Katz goes on to talk about the growing 
importance of the international field, not in terms of “old-fashioned” inter- 
national law, but in modern terms of international business, taxation, and 
the like. The suggestion is that a coming generation of lawyers had better 
have some training in these fields. He makes out a good case. 

It is not my object to dispute with Professor Katz about the desirability 
of some lawyers knowing something about international legal problems. 
Nor is it to dispute the soundness of the public announcement of the new 
Yale plan “to improve Yale’s methods of relating the study of law to history, 
philosophy, and the social sciences.” Nor would it be possible successfully 
to enveigh against a school which decided to furnish to law school students 
sufficient instruction in the physical sciences so that a graduate could under- 
stand the nature of the subject matter when he drew up an application, 
with specifications, for a patent involving a claimed invention in the field 
of electro-physics. The law covers nearly all phases of human activity. The 
perfect lawyer should, perhaps, know everything. 

Perhaps it will help to reach a tentative conclusion about what we want 
a law school to do if we think of the task in terms of time and the human 
capacity to absorb. The standard course for undergraduate legal work is 
three academic years. Some schools fudge a little on the academic year 
by starting a week or so earlier than other departments and running a week 
or so longer in the summer. Some require certain activities by the student 
during one or two of the summer vacations. But none of these results in 
very much more than the almost standard academic year. There seems to 
be no movement that I can discern to come out for any longer requirement 
for length of study for the first degree in law. Most or many of the law 
schools require an undergraduate degree for admitting its student to the 
law school. With time out for military service, the graduate is twenty-five 
or twenty-six before he can start practice in a profession where progress 
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at the start is slow for most. It may become necessary to ask the student 
to spend a longer time in preparation. But nobody wants to do it. 

In addition to the limitation of time there is also the limitation of 
capacity to absorb and understand. Law students are, on the whole, smart 
people. But unless a young man has grown up in a legal atmosphere he 
must, as he starts his work, learn a whole new vocabulary full of technical 
terms. He must get himself into a way of thinking which includes, unless 
he has been very lucky in his college course, a degree of critical approach 
which he may never have been encouraged to develop. This takes time. 
You cannot hurry the process of becoming a lawyer the way Buick can 
hurry the travel of its dynaflow car over American highways. A law 
faculty has, then, an intelligent young man or woman with only three years 
to develop into a lawyer. What is the best use of the time? 

On the whole, it seems fair to say that law schools have given up the 
notion that they can turn out a “practical” lawyer and do everything else 
that a school should do for its student. Faculties get worried about this 
sometimes, especially when someone from the practicing end of the pro- 
fession tells them how little the new graduate knows. One would think 
by now that the faculties would be the first to admit it. However, it seems 
not too much to say that, by and large, the schools do not think that they 
can train the student in the art of practice in addition to giving him the 
intellectual content that his curriculum demands. 

Discussions of what should go into a law school curriculum will un- 
doubtedly go on so long as there are two law teachers left in the land with 
sufficient breath to argue their disagreements. One who has seen the process 
going on since 1914 cannot help being impressed with the fact that some of 
the things which have been done are very good. It is a good thing for a 
law student to see how the law develops case by case and point by point. 
The example which jumps to my mind immediately is the collection of 
cases of this kind which John Chipman Gray put into his volumes on 
Property. The students spent hours upon the problem of what incorporeal 
hereditaments passed with the grant of a fee simple, and what facts made 
out a “dependent relative revocation” of a will. Now this is all very good; 
we all know it is the way the law grows. But it is the kind of fare which 
if made the sole diet for a student’s legal education is likely to become 
highly uninteresting and give him the same lack of balance that people 
get whose diet is solely bananas. It is no underevaluation of the great figures 
we had at the turn of the century and a little beyond to say that the tech- 
nique of casebook-making has improved tremendously in fifty years. It 
should have done so if the human mind can profit by reflection and ex- 
perience. And the mind of a law teacher can so profit. 

There has been some good consolidation also. Whether one calls it 
a “functional approach” or not, the student has been helped by the type 
of teaching material which helps him to realize that the law is not composed 
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of a series of watertight compartments and that there are choices to make 
in guiding a legal transaction whether it be in the form of providing 
security for a creditor or what to do when one party to the contract has 
broken it. If in this reshuffling of materials we come out with some new 
names, neither good nor harm is done. “Business Associations I, II, and III” 
is no better and no worse than Agency, Partnerships and Corporations, if 
that is what such courses comprehend. And “Commercial Law” is not 
better than Bills and Notes, Sales and Chattel Mortgages treated separately 
unless perhaps one can unify a student’s concepts by using the Uniform 
Commercial Code as a framework. It is hard to get excited about the new 
names which have crept into the catalogues. A rose by any other name 
would smell as sweet. 

At the risk of sounding like a statesman of the days of William Mc- 
Kinley, perhaps one may express a fear that some of the revision has tended 
to go too far in cutting down time allotted for what we used to call the 
fundamental common-law subjects in favor of newer and fancier ones. It 
may be granted that federal taxation occupies such an important place in 
the economy of all of us that some knowledge of the structure and working 
of income taxation, at least, has to be made known to the student. That 
does not mean that three or four courses are necessary for this purpose nor 
does it mean that there is the slightest hope of turning a man out with his 
knowledge of tax law up-to-date. The time between his last class and 
examination may produce a half-dozen tax court decisions and innumerable 
memoranda from the offices of bright young men in the Internal Revenue 
Service and thus render obsolete a great deal of painfully acquired student 
learning. 

My fundamental thesis about this is that the common law has not 
lost its importance for the law student in 1956. We have had a great deal 
of legislation and probably will continue to have more. But it all has its 
background in the kind of legal system that English-speaking people have 
built up over six hundred years. A knowledge and understanding of the 
growth of that system is just as important as it ever was. Take this subject 
of taxation, just mentioned. There hardly comes a tax case to a court that 
has not, back of the tax problem, some rather important common-law 
material. It may be property law; it may be a point in contracts; it may be 
a point in the law of partnership. It does not follow that the common 
law (or state law) of partnership will control the incidence of federal 
taxation. The same goes for points in the law of contracts and property. 
But it would be hard for a man to orient himself in relation to his tax 
problem if he did not know his common law in these fields. 

Some of the trimming of common-law courses which has been done to 
make room for the new things tends, I submit, to weaken rather than 
strengthen a law student’s training. Faculties cut out Agency, Equity, 
Damages, Persons, and threaten to do the same with Conflict of Laws. 
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They make the naive assumption that somehow or other all the student 
needs to know will be picked up by passing attention to pieces of the subject 
in some other course. Sometimes it is picked up. Sometimes it is not picked 
up. One cannot but query whether what the student has got as a substitute 
is worth as much as that which he has lost. 

It will be an unfortunate thing for legal education if the next generation 
of law teachers does not produce people in the common-law subjects of the 
stature of Williston and Corbin in Contracts, Scott in Trusts, Morgan and 
Wigmore in Evidence. These men have written great books and thousands 
of law students have had the benefit of their scholarly teaching. That 
loss will not be made up by people who become authorities in Adminis- 
trative Law, Labor Law or Taxation. It is admitted, gladly, that present- 
day law schools are developing highly competent men in these fields which 
I choose to call secondary. I think they can have great usefulness in ways 
which will be talked about in just a few minutes. But I submit, in leaving 
this part of the subject, that undergraduate legal instruction should be 
fundamentally common-law instruction and without it the student is in- 
adequately prepared. Three years is not long enough for everything and 
making a choice may be painful but it is inevitable. I submit we are having 
too much of that which is of lesser importance. 

To return to the figures cited earlier about lawyers who sit on judicial 
benches or go into public service, their need for sound common-law training 
is not less, rather it is more, than their fellows who practice law. No 
special curriculum is necessary for them. 


Il. 


When we pass from undergraduate legal education to other things 
which a school and its faculty may do the landscape changes. Even a legal 
statesman of the William McKinley vintage cannot but be delighted at the 
view which confronts him. Let us comment first upon the law teacher 
himself, not his institution. Back in 1901 Dean Ames, making an address 
at the opening of a new law building at the University of Pennsylvania, 
talked about the function of the law teacher. He divided it into three 
parts. First was his teaching; second, his function as a legal author and 
scholar; and, third, was “expert counsellor” in legislation. The last, it will 
be remembered, was a point that was just a little touchy for Dean Ames. 
Uniform Law Commissioners had written a negotiable instruments law 
without so much as consulting the Dean, who probably knew more about 
the subject than anybody in the country. A great deal of printer’s ink 
might have been saved had the Dean and Judge Brewster had their dis- 
cussions in a committee room before the statute was finally approved rather 
than after. 

The Ames description of the function of the law teacher has not nar- 
rowed in the years since 1901. The teaching role is still important; it is 
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performed nearly always adequately, sometimes superbly. A good teacher, 
with a class of competent law students, presents as exciting a legal experience 
as listening to the late John W. Davis argue an appeal. I have no words 
of wisdom to offer on the teaching side except points already made about 
crowding out the common-law material from the curriculum and to express 
the hope that law teachers will be ever mindful not to get involved in 
courses on legal pedagogy. 

So far as the law teacher as an author is concerned, one need only to 
think of the current books worth consulting in any law library upon prac- 
tically any subject in the law. The law teacher is the accepted scholarly 
author of today. He writes or advises in the writing of the Restatement of 
the Law by the American Law Institute and every other scholarly activity 
of that body. The Institute could not operate without him. His shorter 
essays fill the volumes of the law reviews. It is true that the law reviews 
do not have a very wide circulation. But it is equally true that they are 
cited and relied upon by courts with ever increasing authority. The law 
teacher’s position as an author is fully established. Indeed, except for the 
material appearing in the various services, he is writing the only law books 
that are worth buying. 

The law teacher is more than an expert counsellor in legislation. He 
writes a great deal of it. He writes it for the Conference of Commissioners 
on Uniform State Laws. He writes it for the American Law Institute in 
the form of model statutes. He writes tax statutes, penal codes, municipal 
ordinances. Certainly his position is a long way from what it was in the 
days when negotiable instruments law was written. 

Furthermore, the law teacher’s position has gone beyond merely being 
a legislative counsel. If a great bar association wants a survey of criminal 
law administration, a law teacher is chosen to head it. If another association 
is conducting a study of security programs, a law teacher heads it and 
another helps him. The law teacher is called on for his advice for city 
planning problems. A law teacher becomes an assistant secretary of state, 
of commerce, an assistant attorney general. Government, state and national, 
calls the law teacher for expert service; the law schools in turn find those 
who have had government service make successful teachers. Other instances 
could be added. They add up to show that the law teacher, if he does not 
permit himself to become inextricably entangled in the law school’s com- 
mittee work, can be and is a force of great weight in almost everything 
that pertains to the legal world. 


Il. 


Suppose then we make the happy assumption that our undergraduate 


3 For statistics on this subject see Goodrich, Law School and Law Teacher—1952, 
5 J. Lecay Ep. 7 (1952). 
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curriculum is strong, well organized and covers thoroughly the fundamental 
material of the common law. Suppose, too, that we assume that our faculty 
is happily engaged in its teaching, its scholarly writing, its drafting of 
statutes and managing all sorts of important legal affairs. Is there anything 
left as a function of the law school? 

There is indeed. Many schools, including this one, are recognizing the 
fact and doing something about it. We have had over the last ten years 
increasingly growing interest in continuing or post-admission legal education. 
As is now pretty well known, there is a joint committee of the American 
Bar Association and the American Law Institute set up to help promote 
this interest. That committee has published a good-sized number of books 
and it has co-operated with local committees and associations in holding 
institutes on various subjects. 

So far the bulk of this work, both in publications and in institutes, has 
been on the “how to do it” level. The books have been written with a 
view to helping a young lawyer, or a lawyer without a large number of 
partners where expertness can be developed in several fields, to answer 
the questions which come to him outside his experience. Added to the 
books and the institutes is the monthly publication called The Practical 
Lawyer which has had a perfectly amazing reception in the world of legal 
literature. The magazine sets out to live up to its title. It does not purport 
to be a work of scholarship of the type of a good law school review. It 
does purport to and does succeed in helping lawyers in their day-to-day 
problems. 

Now in all of this the law schools have played little part. The impetus 
has come from the bar and the bulk of the activity is still that of the bar 
and not of the schools. There has been fine individual help from members 
of many law school faculties but institution-wise the schools have done 
little on this phase of continuing legal education. 

There is no adverse criticism in this statement. Most of the schools 
are not equipped to do this kind of thing. Neither is it their function. It 
would be much better for a law school to have a good law review than to 
try to produce a second Practical Lawyer. That the schools are not responsi- 
ble for this particular type of thing is a corollary to the proposition that 
the law school’s function is not to produce a practical lawyer but an 
intellectually trained lawyer. The law school as an institution can, I suggest, 
safely leave the work at this level to the bar.‘ 

When we pass the practical level, however, to something more in 
the nature of advance study there is a great deal for the schools to do and 


4In saying the schools have had little to do with this particular type of thing, the 
word should not be pushed too far. There has been participation in continuing legal 
education at the “how to do it” level notably in California and probably elsewhere. The 
statement in the text stands, I think, as a correct generalization. 
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many of them are doing it. Bar association committees and law magazines 
discuss the question of specialization in the law and what kind of a status 
the specialist should have.® It is no answer to say that specialization should 
not be, because it does in fact exist in many fields of practice. And even 
without specialization there are many fields of practice where some in- 
tensive training, such as, for instance, estate planning, can help the lawyer 
more effectively to serve his client. 

Schools can help with this in two ways. They can, if they have 
sufficient faculty personnel, offer post-graduate work, whether it leads to 
a degree or not. Many of them do. They can also offer graduate work 
of the scholarly nature which may or may not lead to a degree. This has 
come in many schools and most of it is a development of the last forty 
years. 

It is also interesting to see the law schools become in fact as well as 
in name “law centers.” At these law centers interesting meetings take 
place. Sometimes they have sessions devoted to a problem of peculiar 
interest to practitioners. Other times they broaden out and endeavor to 
provide programs which are not so much to make the lawyer a sharper 
practitioner as a more rounded civilized human being. The field is almost 
limitless. A learned session may be held commemorating the birthday of 
John Marshall. Or a group of lawyers may leave practice from two to 
four weeks for technical work on a definite and narrow subject. On another 
occasion teachers may evaluate legal research aims and methods; on still 
another they and appellate judges will talk shop together. 

This has all come very recently. We may expect to see ever so much 
more within the next twenty years. To have it one must have adequate 
physical quarters. One must have a dean and faculty with imagination. 
Added to that imagination must be some initiative and a burning desire to 
make the law school a center of culture as well as a center of hard training 
for professional work. 

With this new building at the University of Illinois there seems to 
be here a combination of the elements required. All the friends of this law 
school will hope that with this fine new equipment its field of usefulness 
will be continuously widened. 


5See Mr. Harrison Tweed’s Cardozo lecture which was delivered before the 
Association of the Bar of the City of New York, October 27, 1955. 
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LAW AND THE GROWTH OF 
INTERNATIONAL SOCIETY 


BY PROFESSOR ALF ROSS * 


THE ROMANS, as you know, never fought a war with China—for the 
simple reason that one party hardly knew of the existence of the other. 
A few pioneers seem to have travelled along the endless, dangerous caravan 
routes, but that was all. The history of Rome can be written without taking 
account of China and vice versa. Rome was one world, China another. 
There was no international society connecting them in unity. 

When the Roman armies fought their way towards the north, meeting 
various barbaric tribes and peoples, these were either made part of the 
Roman empire or the only relationship with them was more or less constant 
warfare. Here again there was no international society. 

If we imagine that one day all nations will be united under a world 
government, there would be a world society, but no international society, 
no society among nations. 

I have mentioned these facts to make it clear what we mean in speaking 
of international society. Without going into the technicalities of a socio- 
logical conceptual discussion, it seems to me that the broad, fundamental 
meaning of the concept is clear. International society means the opposite 
of either isolation or warfare. It means the peaceful co-operation and inter- 
action between men organized politically in a number of power centers, 
the nation-states. The fundamental fact creating the international society 
is the mutual dependence of men and states, their solidarity or common fate. 
No one is self-sufficient, his own neighbor, able to solve his problems with- 
out regard to others, but everyone is inextricably bound up with everyone 
else, mutually united for good or evil in a common fate. 

Does such an international society exist today? 

The answer can only be one: Yes. Whether people know about it or 
not, whether they understand and accept the interdependence in such a 
way that they experience their connected interests as common interest, the 
solidarity is a fact. But only if this fact has penetrated and shaped the minds 
of men to such a degree that they think and feel in terms of “we” as mem- 
bers of one group, would I speak of an international community. 

So, to describe the situation of today in a brief phrase, I should say: 


* PROFESSOR ALF ROSS. Ph.D. 1929, University of Uppsala; Jur.D. 
1934, University of Copenhagen; Legal Counsel, The Chamber of Com- 
merce for the Provinces in Denmark; Professor of Law, University of 
Copenhagen; George A. Miller Visiting Professor of Law, University 
of Illinois, 1956. 
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There is an international society, but no international community. Men 
and nations are bound together in a common fate, but their minds are not 
yet shaped in accordance with this fact. 

To test the truth of the assertion that all of us, small and great, are tied 
together in one world, it might be natural to look to the position of the 
United States; for, if anywhere in this world there should be a nation 
strong enough to claim to be its own world, self-sufficient and independent, 
it would be this great and powerful nation. And as far as I know, there 
are still people here who are inclined to think that isolation is possible and 
the best way out of all intricacies. 

But even this great and resourceful nation, carrying upon its young 
and untrained shoulders a heavier responsibility than any other nation in 
the world, is caught in the web of solidarity and mutual dependence. This 
web we could say is of a three-fold nature: economic, political, and cultural. 

Economic self-sufficiency may be possible in a primitive agrarian econ- 
omy, not in a society based upon industrial production on the highest tech- 
nical level. The significant effect of high capitalism has not been—as Marx 
prophesied—to impoverish the working class and prepare the way for the 
so-called revolution of the proletariat, but to make the world one through 
specialization of functions. The world tends to function as one big plant in 
which every part is a cog necessary for the smooth functioning of the whole 
and where a breakdown at some particular point will give rise to disastrous 
repercussions upon all other parts. 

In spite of the enormous productive power of the United States, with- 
out match in the history of mankind, even this power is vulnerable, de- 
pendent upon the import of a number of raw materials, many of them of 
high strategic significance. A United States official has said: “We must 
import ninety percent or more of such strategic minerals as nickel, tin, 
tantalum, mica, chromite, industrial diamonds, and quartz crystal. In addi- 
tion, we regularly import forty percent or more of a dozen other vital 
minerals, among them cobalt, mercury, bauxite, and lead.” The counterpart 
is, of course, that many supplying countries in the free world are heavily 
dependent upon American markets for their economic stability. It is well 
known that the slightest depression of the American market is followed 
immediately by dangerous disturbances of the economy of its suppliers. 
On the other hand, the United States needs prosperous neighbors as markets 
for its industrial expansion. In this way the band which entwines us is 
closed in a circle. 

It is the same in the political field. This is partly a simple consequence 
of the economic solidarity, party due to strategic circumstances. The United 
States has wisely acknowledged that the free world can be defended only 
by joint political action manifesting itself in a network of regional arrange- 
ments and in a well organized military co-operation. 
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It should not be necessary to say many words to demonstrate our cul- 
tural solidarity. Western culture is predominantly built upon science, and 
science is universal. The fact that I, a modest scholar from one of the 
smallest European countries, enjoy the honor of visiting this University and 
speaking at this solemn occasion is only one of the many instances of inter- 
national scientific co-operation, so often sponsored generously by American 
initiative. 

That we have an international society is a fact. There can be no 
doubt about this. But it is also a fact that this society is not of the same 
solid, well established, well balanced, and well functioning character as the 
national society. Not only is it highly imperfect in its function, but even 
its mere existence is precarious. We who twice have experienced the com- 
plete breakdown of international society in world warfare know it and 
feel it painfully every day. How is it that mankind, lost in admiration of 
its technical achievements, achievements of such a nature that interference 
in the planetary system now seems more than a dream, how is it, I ask, 
that mankind has not been able to solve the much more urgent and imme- 
diate problem of establishing a true society among men on this planet? 
Is there any hope for the growth of the international society to full ma- 
turity? What is the role of law in this evolution? 

I certainly do not pretend to be able to answer these questions. But 
nobody concerned with international law and affairs—or simply with the 
fate of his children—can fail to occupy his mind with these problems. 

The discussion commonly focuses upon the avoidance of war. And, of 
course, this is a necessary prerequisite for an international society, a conditio 
sine qua non, All the same it should not be forgotten that international 
society is a positive, constructive task going far beyond the mere mainte- 
nance of peace. 

The safest approach perhaps is to do away with some fallacies current 
in the discussion of the role of law in relation to the growth of international 
society. 

It may be tempting to reason in the following way. The effectiveness 
of the national society, the state, is due to the fact that the rule of law 
has been substituted for the rule of force. Correspondingly, the frailty of 
international society reflects the fact that in this sphere the rule of force 
and power politics has not been replaced by law. Law is essentially justice, 
a spiritual idea or force in contrast to physical force. What we have to do 
is to acknowledge the idea of law and justice also in international relations, 
either by establishing a world government; or, if this is too bold a step, by 
creating an international organization equipped with sufficient legal powers 
to decide in a binding way and on the basis of law all disputes between 
states and, if necessary, to maintain these decisions by force. The United 
Nations, this way of reasoning goes on, is a praiseworthy step in the direc- 
tion of substituting the rule of law for power politics. But it has not gone 
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far enough. The organization should be improved, especially in two regards: 
by giving compulsory, unconditional jurisdiction to the International Court 
of Justice, and by furnishing the organization with effective means to enforce 
its decisions, 

This way of thinking is, I believe, based on several fallacies. 

First and foremost it is based on what I would call a magical concep- 
tion of law, the idea that law is created by means of resolutions and words 
in the same way as God created the world. “And God said: ‘Let there be 
light,’ and there was light.” 

It is easy to understand how such an idea has arisen. In our national 
society we daily witness how some men assemble in the legislatures to vote 
and resolve, and how their resolutions, their words, commonly bring about 
corresponding real changes in the law and behavior of men. It seems so 
easy and may lead you to believe that the same procedure could be repeated 
with success also in the international sphere. But this is a mistake. No reso- 
lutions, no words as such have ever created law. The power of the national 
legislator is a function not merely of words, but of attitudes and beliefs 
deeply rooted in the minds of the members of the nation, a common alle- 
giance to common institutions, to the constitution, to the state, the outcome 
of common history and aspirations, integrating through generations the 
people into the unity of a nation. Even if you cannot grasp it with your 
hands, this integration of minds in a: common political ideology or allegiance 
is a stone-hard fact, the ultimate foundation of all political power, all legisla- 
tion, all law in the state. At the same time it is also the ultimate source of 
the physical force displayed through the state because this, in last analysis, 
depends not merely on the material instruments of force but on the readiness 
of men to use these instruments in obeying orders according to law. 

These circumstances explain why it is impossible today to establish a 
world government or to erect a powerful international organization. There 
is no corresponding integration of minds as the basis of international legisla- 
tion. We are living in-a world in which the allegiance of men is directed 
towards the nation-state, which for this reason becomes the center of 
political power. Perhaps someday the integration of minds necessary for 
an effective international political order will have taken place. But the 
process of political integration is very slow. The feeling of identity and 
community is not created by commands or preaching; it grows slowly 
through common life in common institutions. In the beginning these must 
be of a limited technical scope to the furtherance of common economic, 
humanitarian, administrative, and cultural interests. In the course of time 
such co-operation may give birth to that community in conditions, attitudes, 
and beliefs, which is the prerequisite of political integration. For this reason 
I believe more in the economic, social, and cultural work done by the 
Economic and Social Council of the United Nations as a means furthering 
the growth of the international society than I believe in the political work 
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exercised through the Security Council and the General Assembly. I shall 
return to this point later on. 

Next I wish to point to another fallacy involved in the belief that law 
in international society first of all means that all disputes between states are 
settled by a court administering justice according to law; and that, accord- 
ingly, the conferring of compulsory, universal, and unrestricted jurisdiction 
on the International Court of Justice is the paramount goal to strive for, 
the main contribution of law to the growth of the international society. 

This opinion is built upon a too narrow view as to the function of law 
in a society. It erroneously identifies law with the function of the courts, 
a function which consists in the deciding of minor conflicts on the basis of 
the established order and rules determining the distribution of wealth, 
power, and other values in the society. But law is much more than this 
essentially static procedure for maintaining a given order. It is also the 
framework of politics; that is, the procedure in which various groups are 
pressing and fighting for a new distribution of values, a changing of the 
social order. The legal framework of politics in the state is legislation, and 
this is essentially dynamic. In this procedure the major conflicts within the 
society are solved. The question of what subsidies should be given the 
farmers in this country is not solved by the courts but by the Congress, 
because it is not a dispute as to what is involved in the existing social order 
but a dispute as to what this order should be, a claim for a changing of this 
order. Legislation is the procedure for peaceful changing of the social order. 

If you transfer these views to the international level, you will see that 
a court is a suitable instrument to solve only such minor disputes between 
states as concern legal, not political, issues—that is, disputes as to what 
is involved in the established order between states. The function of a court 
is essentially to maintain this order. But the major conflicts between states 
are not of this character but arise out of political claims for a changing of 
the established order. The people of Cyprus are not interested in a legal 
decision by a court, for there is no rule in the established order which sus- 
tains their claim. This is political; it is a claim for a new order; a claim 
to be settled by a political decision in the same way as the farmers’ claim is 
settled by a political decision of the Congress. 

For this reason, what law means in the international society is not con- 
fined to the judicial function of a court in the settling of minor conflicts. 
Before all else, it means the political function of a legislative body in the 
settling of major political conflicts. A procedure for peaceful change of 
power relations is the great legal task in the international society. Com- 
pulsory jurisdiction of a court is no way out. 

I have pointed to this to make it clear what the role of law in inter- 
national relations first and foremost means, and to make it clear how far away 
we are today from the attainment of this goal. In the Charter of the United 
Nations, there is—even if we close our eyes to the breakdown of the security 
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system and stick to the original intentions—no attempt to equip the Security 
Council with legislative power to bring about peaceful change of power 
relations. The sixth chapter of the Charter dealing with the settlement of 
disputes gives the Council no power to decide disputes, only to make recom- 
mendations. The function of the Council is conceived exclusively in terms 
of a police to maintain peace and order in the streets of the international 
world, by no means in terms of a legislature to decide on political claims and 
redefine the political order between nations. 

No, we are far away from anything of this kind, so far indeed that 
within a not-too-distant future there seems to be no chance for the realization 
of a rule of law analogous to the rule of law in the state. A law of this 
kind, that is, a law based upon political authority and the monopoly of 
physical force, is hardly possible in any not-too-distant future because, as 
I have said earier, such a kind of law presupposes an integration in the minds 
of men which is not present and which can only be the outcome of a long 
and slow evolution. 

But this must be our hope: There is another kind of law which does 
not presuppose political integration but paves the way towards it. 

Consider the Universal Postal Union, one of the most marvellous, bene- 
ficial, and smooth functioning international institutions. There is no kind 
of political force behind it, and yet it comprises all civilized nations of the 
world and its order and rules are strictly complied with. Any state may 
break out and no one does. Why? Obviously because this order is based 
upon common interests in such a way that no state can afford to stay out- 
side this organization. 

I believe that law of this kind, based upon common interests and cor- 
responding functional institutions, each of a limited scope, should be the 
immediate aim and goal in our strivings for a growing international society. 
This is no catholic, grandiose project for world government, but in its 
modesty and diversity perhaps this aim is nearer to realities. There is no 
easy way out, no fiat, no charm. The feeling of international solidarity, the 
community of the minds which in last analysis is the only possible basis of 
a world order, grows only by doing, that is, by realizing the community 
in a number of smaller or greater international institutions to the furthering 
of common interests. 

There are so many needs, so much to be done. 

I do not need to refer in detail to the comprehensive work already 
going on, e.g., through the Economic and Social Council of the United 
Nations and its specialized organizations, such as the United Nations Edu- 
cational, Scientific, and Cultural Organization, the International Labor 
Organization, the World Health Organization, and so on. I only want to 
point to one especially important organization, the European Coal and Steel 
Community, created according to the Schuman plan. This is a brilliant 
example of organization on a supranational level in the furthering of com- 
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mon interests, and it will, if successful, be a model for imitation. The Com- 
mittee on Economic Questions of the Consultative Assembly of the Council 
of Europe has suggested the following as tasks suitable for co-operation be- 
tween the European governments: 


(1) the hydro-electric development of the Alps; 

(2) the expansion of colonial production, particularly in Africa; 

(3) the production of synthetic gasoline, the refining of crude oil, and 
the distribution of oil and gasoline; 

(4) a European bank for investments; 

(5) aviation transport; 

(6) the securing for newly-tapped sources of production of a guar- 
anteed market, along the lines of buffer stock agencies known 
to students of international commodity agreements; 

(7) the provision of technical assistance. 


Tasks of this kind are usually thought to require co-operation and 
organization on the governmental level. But it is a question whether this 
pattern really is the most suitable for all the tasks which lie before us. I 
doubt it, especially in the field of international commerce.* 

Weare prone to think of international commerce as commerce between 
national corporations, and in a formal way this is also true, because every 
corporation formally must be incorporated according to the laws of a certain 
state, thus bearing the nationality of that country. But a type of very large 
corporation on a world scale has arisen in regard to which the national 
character seems to be merely a formality. In regard to invested capital, 
natural resources, manpower, and business activities, they are in reality 
world undertakings, true international entities uniting the world by bursting 
and transgressing the national boundaries and limitations in outlook. They 
represent interests and potentialities which far exceed those represented by 
many smaller international subjects, say Liechtenstein or Iceland, and their 
trade partners will often be states. All the same, in law they are treated on 
a level with other private corporations or individuals. They have no stand- 
ing in international law. According to the rules of conflicts of law as ad- 
ministered by each country, their legal relations and transactions are treated 
as governed by the private law of one country or another, often with the 
result that the governing law will be different in different jurisdictions, and 
even within the same jurisdiction different as to different transactions or 
even parts of transactions. It seems obvious that such a legal status must be 
inadequate. The recent dispute between Iran and the Anglo-Iranian Oil 


*I am indebted to Professor Kenneth S. Carlston, University of Illinois, with re- 
spect to the following reflections in relation to the position of world corporations. They 
are inspired by similar views presented in his book, Law and Structures of Social 
Action, c. 6, not published at the time of writing, but which I have been given an 
opportunity to read in proof sheets. 
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Company has brought the precarious situation of such a company to light. 
It is probable that the shortcomings of the present legal order will make 
themselves felt increasingly according to the increasing role of international 
capital in the economic building-up and development of the underdeveloped 
areas, one of the most urgent and important tasks of international co- 
operation. 

It seems reasonable to assume that these world corporations uniting the 
world by transgressing the national boundaries in many respects will be more 
suitable instruments for international economic construction than the na- 
tional governments dividing the world and bound up with national preju- 
dices and preferences. But if we recognize this, a new law governing the 
activities of the world corporations will be necessary—either in the way of 
recognizing their status as subjects under international law on a par with 
the states or by creating a special international jurisdiction and a corre- 
sponding substantial, universal commercial law defining the rights and 
duties of such corporations in business transactions and in their relation to 
states. 

This, of course, is only a single perspective among many others. But 
I must stop. I have pointed to it to illustrate the kind of job which law 
in my opinion has to do in the evolution of the international society. Law 
is paramount in this evolution. I should even say that international society 
is nothing but law in international relations. What I want to bring home 
is this: We are—due to some natural fallacies—prone to think of the func- 
tion of law in international relations too much in terms of political authority 
and organization similar to the well-known law of the nation-state. But 
the time is not yet ripe for a world government or any other effective 
political organization of the world. We must, until a distant future, accept 
the fact of a politically divided world with the states as the centers of 
gravity in the power structure. The way to a future world order is long 
and must go along with the growth of international community through 
international co-operation and institutions for the furthering of common 
interests. The job of law for the present is to create an adequate frame- 
work for such co-operation. 

There is no easy way out, no bold idea or project which might solve 
our problems once and forever. The way is long, our task difficult and 
dangerous. But we should not despair. Anxiety and despondency arise out 
of darkness and blindness. To understand the problems brings peace of 
mind. To see the way brings hope. And after all, how young is mankind 
and human civilization! 
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MEETING OF LAW SCHOOL DELEGATES 


WHAT MAKES A LAW SCHOOL GREAT ? 
BY PROFESSOR A. JAMES CASNER * 


I. 


THIRTY YEARS AGO this coming fall, that is in September, 1926, I 
entered the University of Illinois College of Law. During the course of that 
year, the law school moved from what I call the old mathematics building 
to its new quarters in the old library building. The Dean of the law school 
was Albert J. Harno and on the faculty were Professors Frederick Green, 
Walter L. Summers, George W. Goble, William E. Britton, and George 
B. Weisiger. In 1928, Merrill Schnebly and Harold Holt joined the faculty. 
These names are familiar to all of us today. 

Recently, I examined the announcement of the College of Law for 
the year 1926-27, and the most startling thing about the list of courses 
offered in comparison with the present day list is the total absence of any 
offering in the field of taxation. In other words, the graduates of law 
schools who are now at the age where they should be the leaders of the 
bar did not have any instruction in law school in a subject which permeates 
almost every legal problem of today. Is that a serious matter? I hope 
I shall be able to convince you before I sit down that it is not. 

In the thirty-year period I refer to, we have gone through the greatest 
depression of all times, the most devastating war, and we have emerged into 
the atomic age. The domestic legal problems produced by these develop- 
ments, as a result of the increased volume of legislation and social and 
economic changes, are more complex than ever before. In addition, as a 
result of the position of world leadership in which this country finds itself, 
a vast new area of international legal problems confronts the lawyer and 
the law teacher. 

In a rapidly changing world, it is difficult to keep your balance and to 
distinguish those values in life which remain constant from those which are 
of temporary importance. Likewise in a law school, it is hard to adhere 
steadfastly to the constant principles that make a law school great in the 
face of demands to give more emphasis to the needs of the present. Certainly, 
the responsibilities now resting on the law schools of the country require 
that they resist such pressures and achieve greatness in the fullest sense of 
that word. 


* PROFESSOR A. JAMES CASNER. A.B. 1930, LL.B. 1929, University 
of Illinois; Jur. Sc.D. 1941, Columbia University; M.A. (Hon.) 1942, 
Harvard University; Professor of Law, Harvard Law School. 
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An acceptance of the premise that the principles to which a law school 
must adhere to achieve greatness are constant does not mean that a law 
school is a place where change never occurs. The law school should be 
a place of continuous change, but change should always be tested, as to its 
desirability, by the effect it has on those constant principles which make 
for institutional greatness. In 1924, Harlan F. Stone said with respect to 
the urge for change in law schools: 


6“ 


.... [T]he constant search for the new and dramatic merely be- 
cause they attract attention or have advertising value tends to shift 
emphasis from the essential and fundamental to the more superficial 
aspects of the educational process and to that extent it is a serious menace 
to the stability and orderly progress of professional education.” 4 


II. 


I should like to concentrate tonight on two principles (or possibly a 
better word than principles is goals) which make for greatness in a law 
school today and also made for greatness thirty years ago. First, a great law 
school strives to make its students, if I may borrow Justice Frankfurter’s 
phrase, masters of the art of relevancy. In other words, it provides a pro- 
gram of instruction designed to develop in them the ability to ascertain 
the factors that are relevant in coming to a conclusion in regard to a legal 
problem and to formulate a sound judgment on the basis of such factors. 

Second, a great law school, through its faculty and as an institution, 
plays a significant part in the continuing development of the law. 

I should like to comment on each of these principles or goals. 


III. 


The training in the art of relevancy to which a law school is devoted 
deals with the development of such art in the legal field, but that does not 
mean that non-legal materials have no significance. If all the factors which 
are relevant are to be considered in the formulation of a legal judgment, an 
appreciation must be obtained of the scope and range of thinking that is 
essential to deal adequately with the problems in the area under considera- 
tion. The tendency in law schools to have a separate course for every phase 
of the law and to discourage the crossing of course boundaries in finding 
the solution to particular problems works directly against the goal of train- 
ing in the art of relevancy. As frequently as possible in his law school train- 
ing, the student should be required to think through all aspects of a prob- 
lem so that he will gain a full appreciation of the difference between 
thoroughness of thought and superficiality. The foundation on which the 


1Stone, The Future of Legal Education, 10 A.B.A.J. 233 (1924). 
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student must build for years to come will be strengthened immeasurably if 
he is required to sink several very deep shafts during his period of law 
study. Changes in the curriculum may be justified not “to bring it up to 
date,” but to achieve more adequately a program of instruction which per- 
mits dealing with the wholeness of a problem. 

A contributing factor to the lack of thoroughness in the development 
in law students of the art of relevancy is the law teacher who is blinded by 
the mastery he has attained over the technical legal aspects of his courses. 
His unwillingness to wander beyond the bounds of his technical proficiency 
provides a narrow and stilted approach to the problems. Law teachers must 
be ready, able, and willing to deal with the whole problem if legal educa- 
tion is to be substantially improved. 

In 1933, Dean Harno in his letter to the law alumni stated: 


“Comprehensive thinking is even more vital than specialized thinking, 
for only through broad conceptions can the product of specialized 
thinking be utilized.” 


Dean Harno’s annual letters to the alumni have expressed over the years his 
philosophy as the guiding hand of this law school. He comes as close as any 
individual can to establishing the truth of Ralph Waldo Emerson’s statement 
—“An institution is the lengthened shadow of one man.” ? 


One of the most significant factors in the development of a sense of 
relevancy is the comparison by a student of his thinking with the thinking 
of his fellow students. To a limited extent, each student has this opportun- 
ity in the classroom, but outside the classroom the opportunity is present 
on a much wider scale. The value of the interchange of thoughts by stu- 
dents, however, is dependent on the quality of the students. No person who 
is intellectually qualified should be denied an opportunity for a legal educa- 
tion because of lack of financial resources, but too many law schools are 
admitting too many students who do not have the educational background 
or the intellectual ability to master the art of relevancy. To the extent that 
intellectually inferior students are admitted, the whole system of legal edu- 
cation is watered down, because such a system must have within it a heavy 
ingredient of self-education through the interchange of thoughts and ideas 
between students. 

I hope some day to see all state-supported law schools offering scholar- 
ships and financial aid to a limited number of intellectually qualified stu- 
dents from other states. A discussion among students from different geo- 
graphical backgrounds, other things being equal, is more likely to be based 
on all relevant considerations. Thus the justification for such action by state 


2? Emerson, Self-Reliance, in Cottectep Essays 37 (1953). 
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law schools is purely selfish because thereby the education of local students 
is significantly improved. 

A master of the art of relevancy must necessarily be a person with a 
free and inquiring mind who has the capacity for continuing growth. He 
must have a high code of personal performance and a distaste for shallow- 
ness of thinking. If a law school’s goal is to make such masters out of its 
students, it will not succeed in every case, but the diligent and the continu- 
ous pursuit of such goal is essential to a law school if it is to become or re- 
main great. 

It should be apparent now why I do not consider that it is a serious 
matter that a person who has had a proper legal education finds himself some 
twenty or thirty years after graduation from law school confronted with 
problems which were not considered or were unheard of when he was in 
law school; in other words, that he did not have a course in law school 
covering such problems. The program of continuing legal education which 
Judge Goodrich mentioned this afternoon will be available to keep lawyers 
abreast of the technicalities of new legal developments.’ His law school 
training should be directed toward such a goal that his legal education can- 
not be legislated out of existence after he has graduated. 

You might conclude from what I have said that there is no place in the 
law school curriculum for practical courses. In the law school teaching 
world, the greatest condemnation you can heap on a law teacher in the 
fewest possible words is to say, “Oh, he gives a practical course.” The im- 
plication from such an observation is that his course is shallow and without 
long range intellectual content. I have never understood why you cannot 
be just as intellectual and present problems of equally challenging depth in 
a practical setting as in a theoretical setting. Any course, however de- 
veloped, is a practical course in the real sense of those words, if it advances 
the student significantly in his mastery of the art of relevancy. 

The success that law schools have had in the past in turning out gradu- 
ates with a proper long range foundation in the law is evidenced by the 
ability of lawyers, judges, and legally trained public servants to adapt them- 
selves readily to the solution of problems in a society far different from the 
one in existence when they were in law school. 

I recall going to Washington in the spring of 1942 to determine where, 
in the military establishment, my talents could be used most effectively. I 
was humble and thus willing to start any place in the military scale from 
major on up. But every place I went, as soon as I said I was a lawyer, the 
response was—one thing the military establishment did not need was more 


3See Goodrich, The Role of the Law School in a Democratic Society, supra 
p. 253. 
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lawyers. By the end of the war, however, the positions of responsibility 
occupied by lawyers, both in uniform and out, so far as the military establish- 
ment was concerned, were widespread. It became apparent that a lawyer's 
training in examining a problem, determining the relevant factors in rela- 
tion to the solution, formulating a sensible judgment in the light of those 
factors, and expressing his conclusions in clear and understandable language 
was adaptable to the solution of military problems as well as legal problems. 

Law student training directed toward the development of a mastery in 
the art of relevancy is the best possible and most practical education for 
the practice of law. Furthermore, such a program of legal education pre- 
pares the law graduate to travel any one of the many roads, other than the 
practice of law, down which the legally trained are likely to go. 


IV. 


I should like to turn our attention now to the obligation of a law school, 
through its faculty and as an institution, to play a significant part in the 
continuing development of the law. Judge Goodrich this afternoon dis- 
cussed the role of the law teacher as a scholar and a counsellor in legisla- 
tion and the role of the law school in the field of continuing legal educa- 
tion for the bar.* I want to consider with you the importance of the atmos- 
phere at a law school if it is to fulfill its obligation in the field of continuing 
development of the law. 

The contributions of the law schools to the development of the law 
which are of real significance are those which rest on a sound scholarly 
foundation. True scholarship can be produced only by a free mind. The 
atmosphere of a place may be conducive to freedom of thought or it may 
hinder it. Many factors are significant in the development of such an atmos- 
phere, but even when it has developed at an institution it is very fragile and 
easily damage or destroyed. It must be zealously protected at all times. In 
the proper atmosphere, men will have the courage of their convictions and 
from such men great things will come. 

In the past, the law faculties of the country have made tremendous 
contributions to the continuing development of the law through individual 
research efforts voluntarily undertaken because of an intellectual curiosity 
which had to be satisfied. The atmosphere of a law school must continue 
to encourage the study and reflection that will produce such individual 
scholarly efforts, if the law school is to achieve or maintain greatness. 

The effect of law schools on the continuing development of the law, 
however, would be seriously limited if the only efforts in that direction 
were those which individual faculty members decided to undertake on their 


* Goodrich, supra note 3. 
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own initiative. In other words, a great law school has an institutional obliga- 
tion in the field of continuing development of the law. The performance 
of the institutional obligation requires that the school initiate significant re- 
search programs to the extent permitted by its resources. 

The inauguration by a school of an institutional program of research, 
however, has a hidden danger which must be guarded against. A faculty 
member must be completely free to participate in an institutional program 
of research or not as he chooses. He must not be put in the position where 
he feels a sense of obligation to participate. Otherwise the atmosphere of 
the law school will not be such as to leave the scholar free to follow his own 
inclinations as to his scholarly interests. 

Involved in the freedom of a scholar to follow his own inclinations, 
however, is the freedom to participate in an institutionally-sponsored project. 
The fact that a person has taken on a project which was not a product of 
his own thinking does not make him a second-class scholar. Great things 
have been accomplished where the impetus was from outside in. A faculty 
member’s decision to undertake an institutional project, however, must be 
freely made. 


The problem of preserving the atmosphere of freedom of choice in re- 
lation to individual research and institutional research has come to the fore- 


front in recent months as a result of foundation grants to various law schools. 


for specified research activities. Enlightened leadership will preserve the 
proper atmosphere and enable the law schools to carry out, more effectively 
than before, their part in the continuing development of the law. 


V. 


On the eve of dedicating the remarkable new law building here at 
Illinois, I think it is wise to stop and reflect a little so that we will keep 
things in their proper perspective. It is an old saying, but not always re- 
membered, that bricks and mortar do not make an educational institution. 
James Garfield said in his address at Williams College in 1871: 


“T am not willing that this discussion should close without mention 
of the value of a true teacher. Give me a log hut, with only a simple 
bench, Mark Hopkins on one end and I on the other, and you may have 
all the buildings, apparatus, and libraries without him.” 


The law school here is sustaining terrific losses through the retirement of 
its great teachers. These losses are not offset by the acquisition of a new 
building to house the law school. The marvelous physical structure will 
present opportunities for service to the law that were not available before, 
but it will be men who will realize on those opportunities. The problem 
this law school faces and will continue to face is the same that faces all 
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other law schools and that is, to retain in, and find and bring into, the 
ranks of law professors the people who are qualified morally, spiritually, 
and intellectually to carry out the mission of the law schools of the country. 

I should like to conclude by quoting a statement made by Harlan F. 
Stone in 1924: § 


“Whatever may be done therefore to improve and strengthen the 
type of legal education which is being developed, it ought to be steadily 
borne in mind that there can be no substitute for exacting standards of 
scholarly performance on the part of its students and inspiring and de- 
voted service on the part of its teachers and that ultimately the reputa- 
tion and public service of our schools of law will depend more on these 
factors than on any others or all others combined.” 


5 Stone, The Future of Legal Education, 10 A.B.A.J. 233 (1924). 

















COLLEGE OF LAW DEDICATORY CONVOCATION 


CONVOCATION ADDRESS 


BY THE HONORABLE EARL WARREN * 


THIS MAGNIFICENT BUILDING which we dedicate today does credit 
to all who are responsible for it. Like all worthwhile institutions it represents 
vision, sacrifices, and years of devoted effort on the part of many people. I 
congratulate all of you who have worked for it and on it. Particularly do I 
congratulate Dean Harno who for a third of a century has dedicated himself 
to the development of a law school worthy of such an edifice and to the 
construction of a building adequate for his law school. Today we celebrate 
the accomplishment of both objectives—a law school which is the peer 
of our best, in a home that will serve its high purpose. 

As we view these twin accomplishments and reflect upon the devotion 
of Dean Harno and his faculty to their undertaking, we can well be re- 
minded of the three workmen who were engaged in the construction of 
a building when a passer-by inquired what they were doing. One responded: 
“I am following my trade.” The second said: “I am making a living.” But 
the third, rising to his full height, answered: “Sir, I am building a temple.” 

And this can be a temple in the true sense of the word, a temple of 
both Law and Justice. These two things are not necessarily the same. Every 
country has law in plenty, but too many do not have justice. In these 
trying times when much of the world has not made up its mind whether it 
will abide by the force of law or adhere to the law of force, it is our great 
mission both at home and abroad to keep the terms law and justice synony- 
mous. 

The preparation for this mission must be made in our law schools be- 
cause they are now the exclusive training ground for all lawyers—prac- 
titioners, professors, legislators, administrators, judges. 

It has not always been so. Sixty years ago when this law school was 
founded, only two of the members of the Supreme Court of the United 
States were graduates of a law school. The other seven were largely office- 
trained. 

Only a short time ago we lost one of our most esteemed members of 
the Supreme Court. He too was office-trained for his profession. As able 


* THE HONORABLE EARL WARREN. B.L. 1912, J.D. 1914, Univer- 
sity of California; LL.D. 1956, University of Illinois; District Attorney, 
Alameda County, California, 1925-1939; Attorney General of Cali- 
fornia, 1939-1943; Governor of California, 1943-1953; Chief Justice of 
the United States. 
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as he and the other justices so trained were, it is not unlikely that Justice 
Jackson will be the last office-trained justice ever to sit on the Court. And 
so it will be with judges of other courts, professors, and practitioners. The 
transition has not come about overnight. It has been long in the making. 
The complexities of the law as developed particularly in the last twenty- 
five years, the specialization of practice, the great number of law schools, 
and statutory requirements for formal training as a prerequisite to admission 
to the bar, have all accelerated the process. 

This drastic change in the training by which lawyers come to the 
bar reflects a change in the role of law in our time and at the same time 
has reacted upon the functioning of law and of courts. Law schools now 
have a power they did not have sixty years ago or even thirty-four years 
ago when Dean Harno came to this law school. Here as elsewhere, power 
carries responsibility. 

In the growing complexity of social and economic life there is an 
increasing need for better-trained lawyers; for lawyers of greater under- 
standing and deeper insight. We have long proceeded on the premise that 
a lawyer’s training should be broad as well as intensive; theoretical as well 
as practical. If we have been correct in that theory, there is nothing in the 
panorama of our country’s affairs today—indeed, there is nothing in world 
affairs—indicating that the lawyer of tomorrow should have less training. 
There is a crying need today for leadership by men who are finely poised, 
who have insight into the ills of society, and who have perspective and 
understanding of its problems. That leadership should not be entrusted 
to narrowly trained specialists. What our country now requires above all 
else is leaders of broad outlook and comprehensive points of view—men 
who are capable of making use of fragments of knowledge possessed by 
the specialists and who can coordinate these fragments and weld them into 
a working whole. One might envisage that assignment for the lawyers of 
the future, but it is not a task for a mediocre and complacent bar. The 
profession, if it is to merit this assignment, must be well selected and highly 
trained. 

The quality of legal education becomes all important. It must not be 
for the day only, but must stir the imagination to an understanding of 
those vast forces which will be in the saddle tomorrow. Those forces be- 
come understood, not merely from the practicalities of today, but from the 
pages of history. Mr. Justice Holmes said, “....a page of history is worth 
a volume of logic.” 

On the frieze of one wall of our Supreme Court room are the images 
of the nine great lawgivers who lived before Christ. On the opposite wall 
are those of the nine who have lived since that time. Only one of them is 
our own—John Marshall. In this way, we acknowledge our debt to those 
of all nations in all times who have contributed to the cause of justice. It 
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reminds us, as all students of the law should be reminded, that the most 
enduring thing in the world is change. 

The law schools are not merely the training grounds of lawyers in 
their various capacities. They are the laboratories for the science of law. 
Through the writings by the professors and the best of their students, 
through the law reviews, the courts are increasingly dependent upon the 
law schools for their intellectual capital; that is, for those comments and 
essays and books for which only the law schools have the necessary time 
and the indispensable intellectual disinterestedness. When your law school 
was established, it was practically unheard of for courts to cite such 
authorities. Now it is a common practice for every court in the land. We 
are all indebted to them for this great service. 

The law schools also fulfill a high purpose when they serve as the 
needed critics of court decisions and adjudications, Particularly is this 
true of the law schools as critics of the Supreme Court. Criticism is indis- 
pensable for the wisdom and effectiveness of every center of authority. 
Especially is this true of a tribunal in which is vested the power entrusted 
to the Supreme Court. The informed criticism by law schools strengthens 
rather than weakens the Court. The Court can neither explain nor defend 
its own opinions, but in the crucible of law school discussion, those opinions 
are bound to be explained when necessary, criticized when appropriate, 
and defended when worthy of it. The law schools must be depended upon 
to enlighten the bar and the community generally on what the Court does 
with the judicial process which is in its keeping. 

I should like to say just a few words to the young men and women 
who will occupy this building. They are a privileged group, and I trust 
that on leaving this building they will take away with them, not only the 
rules of law, but also the spirit of the law and a keen sense of justice. The 
rules of law may change in many respects during their years of practice, 
but they can keep with them always exactly the same sense of justice and 
the same social conscience that is inculcated in them here. I believe their 
opportunities to exercise both of these instincts will be infinite, and that 
by living up to the ideals of this great law school, they can, in their 
generation, make great strides toward the goal which has been chiselled in 
stone over the entrance to the Supreme Court of the United States— 


“Equal Justice Under Law.” 
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Recent Decisions 


CONSTITUTIONAL LAW-State Taxation of Interstate Commerce. 
(Illinois) 


Plaintiff, a railroad equipment supplier, brought an action against the 
Director of Revenue to recover certain taxes paid pursuant to the Illinois 
Retailer’s Occupation Tax Act.! The plaintiff challenged the constitution- 
ality of this tax as applied to sales of railroad supplies to railroads for use 
outside of Illinois. Contracts for the sale of these supplies were made in 
Chicago by the plaintiff and each railroad. The goods were then shipped 
by the plaintiff under a uniform bill of lading to the railroad at an out-of- 
state destination. The railroad to which goods were being shipped was used 
as the carrier. In some instances the freight was pre-paid and in others the 
goods were sent collect. The state imposed a tax on these transactions as 
a “sale at retail”? in the State of Illinois. The plaintiff claims this is an 
interstate sale where the buyer takes possession and title as a buyer in an- 
other state and consequently is not subject to the Illinois tax. The basic 
problem is whether this tax is levied on an interstate transaction. The Circuit 
Court of Cook County held for the plaintiff. On appeal to the Supreme 
Court, held: Reversed. Since the commerce clause is concerned with sub- 
stance instead of form, the realities of the transactions between the plaintiff 
and the railroads indicate that the deliveries were made to the railroads as 
purchasers at the time of shipment. The court refused to recognize a “dual 
personality,” carrier and purchaser, in a railroad when it does not recognize 
this dual role in others who purchase for out-of-state use. Pressed Steel Car 
Co. v. Lyons, 7 Ill. 2d 95, 129 N.E.2d 765 (1955). 

The Retailer’s Occupation Tax is not a sales tax but rather a tax im- 
posed on persons engaged in the business of selling tangible goods at retail 
in Illinois. The tax is measured by the gross receipts from these sales.* 
A series of four previous cases have been before the Illinois Supreme Court 
involving the application of this tax to situations where railroads purchase 
and carry for interstate shipment.® In all of these cases the sale was f.o.b. 
point of delivery to the railroad. Delivery to the railroad under these con- 


1ILi. Rev. Stat. c. 120, §§ 440-453 (1953). 

271d. § 440. “Sale at retail” is defined as “any transfer of the ownership of, or title 
to, tangible personal property to the purchaser.” 

3 Superior Coal Co. v. Department of Revenue, 4 Ill. 2d 459, 123 N.E.2d 718 (1954); 
Department of Revenue v. Jennison-Wright Corp., 393 Ill. 401, 66 N.E.2d 395 (1946). 

4 Ibid. 

5 Superior Coal Co. v. Department of Finance, 377 Ill. 282, 36 N.E.2d 354 (1941); 
Department of Revenue v. Jennison-Wright Corp. 393 Ill. 401, 66 N.E.2d 395 (1945); 
Moffat Coal Co. v. Daley, 405 Ill. 14, 89 N.E.2d 892 (1948); Superior Coal Co. v. De- 
partment of Revenue, 4 Ill. 2d 459, 123 N.E.2d 713 (1954). 
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ditions was construed as being a transfer of ownership constituting an intra- 
state sale clearly taxable. In re Globe Varnish Co.® dealt with this problem 
by construing a “dual capacity” on the part of the railroad making them 
first carrier and then purchaser. Under this interpretation, the transaction 
was in interstate commerce and consequently not taxable. A subsequent 
United States Supreme Court decision, Department of Treasury v. Wood 
Preserving Products,’ seemed to repudiate the Globe case holding. It 
validated an Indiana tax on a transaction where delivery was made to a 
railroad within the state for shipment to the same railroad at an out-of-state 
destination. The instant case relies heavily on this decision. 

The court achieves what is probably a valid result, but it is submitted 
that the grounds set forth for it are not satisfactory. The court has selected 
the issue of whether there was a delivery intrastate to the railroad as pur- 
chaser. The opinion itself states that the plaintiff concedes that this issue 
is “unimportant.” ® Logically, if the issue is whether possession passed to 
the railroad as purchaser intrastate as it appears to be, then two alternatives 
present themselves. If it did, the transaction is intrastate and taxable. If it 
did not, the transaction is in commerce and not taxable. This writer submits 
that these are not the true alternatives to the problem. Even if the delivery 
were construed to be out-of-state, it is likely that the court would still regard 
the sale as one at retail in Illinois and subject to the Retailer’s Occupational 
Tax because of the other incidents making this an Illinois transaction. 

The actual holding of the court was fundamentally unrealistic. In an 
avowed attempt to expose the substance of the transaction, only the first 
layer of form was removed.® It does not reach the essence of the trans- 
action to say that delivery to the railroad as a carrier transporting to itself 
as a purchaser is really delivery to the railroad as a purchaser in the first 
instance, when delivery to one railroad, as carrier, for delivery to another 
railroad, as purchaser, would offer an entirely different result. The sub- 
stance of this problem is that where there is such a sale with standard bills 
of lading and pre-paid or collect freight indicating the intention to pass 
title to the purchaser out-of-state, the railroad serves in two separate roles. 

The power of a state to tax goods and services in interstate commerce 
has waxed and waned noticeably in the recent past. Before 1938, it was 
generally accepted that interstate commerce was exempt from local taxation. 


6114 F.2d 916 (7th Cir. 1940). See 35 Inu. L. Rev. 972 (1941). 

7313 U.S. 62, 61 Sup. Cr. 885 (1941). See also International Harvester Co. v. De- 
partment of Treasury, 322 U.S. 340, 64 Sup. Ct. 1019 (1944). 

8 Pressed Stee] Car Co. v. Lyons, 7 Ill. 2d 95, 98, 129 N.E.2d 765, 767 (1955). 

®“Because the commerce clause is concerned with substance rather than form, 
we turn at once to a consideration of the realities of the relationship between the seller 
and the purchasing railroad.” Jd. at 99, 129 N.E.2d at 768. 
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A tax was acceptable only if it had an “indirect” effect on commerce.’ In 
1938, Mr. Justice Stone introduced a more realistic and less formalistic test 
with the following criteria: (1) interstate commerce should bear its just 
share of state tax burdens; (2) taxes on interstate commerce should be 
sustained when not involving danger of discrimination against interstate 
commerce.!! This new viewpoint became somewhat obscured after Stone’s 
death in 1946. A series of decisions indicated that the approach to these 
problems might have regressed somewhat toward the pre-1938 formula.’ 
A tendency to construe state tax statutes on a highly literal basis seemed to 
appear. Hence, the climate appears less favorable in the Supreme Court for 
state taxation statutes at the present time.!* 

It appears likely that the court in the instant case wished to sustain 
this tax because, as applied, it constituted no discriminatory burden on the 
interstate nature of the transaction. However, to do so while admitting that 
the purchaser took possession at the out-of-state point would have put a 
strain on the commerce clause, especially in light of the existing trend of 
the law in this respect. In Superior Coal Co. v. Department of Revenue," 
in which the facts closely paralleled those of the instant case, the court said 
that even if the passage of title were found to be in another state, “. . . it is 
nonetheless conceivable that a taxing statute could be devised to tax the 
transaction when most, if not all, of the aspects of the occupation of selling 
coal at retail transpire in the State of Illinois.” 15 Nevertheless, the court 
went on to decide the case as it did the instant one. In the instant case the 


10 Helson & Randolph v. Kentucky, 279 U.S. 245, 49 Sup. Cr. 279 (1929); Wiloil 
Corp. v. Pennsylvania, 294 U.S. 169, 55 Sup. Ct. 358 (1935). 

11 Western Live Stock & Bureau of Revenue, 303 U.S. 250, 58 Sup. Ct. 546 (1938). 
The Court sustained a New Mexico tax on the business of publishing a magazine, having 
an interstate circulation, measured by the magazine’s gross receipts from advertising. 
See McGoldrick v. Berwind-White Coal Mining Co., where the Supreme Court of the 
United States said: “It was not the purpose of the commerce clause to relieve those 
engaged in interstate commerce of their just share of state tax burdens, merely because 
an incidental or consequential effect of the tax is an increase in the cost of doing busi- 
ness. . . . Not all state taxation is to be condemned because in some manner it has an 
effect upon commerce between the states and there are many forms of tax whose 
burdens, when distributed through the play of economic forces, affect interstate com- 
merce, which nevertheless falls short of the regulation of commerce which the con- 
stitution leaves to Congress.” 309 U.S. 33, 46, 60 Sup. Cr. 388, 392 (1940). 

12 Freeman v. Hewit, 329 U.S. 249, 67 Sup. Ct. 274 (1946); Norton Co. v. Depart- 
ment of Revenue, 340 U.S. 534, 71 Sup. Ct. 377 (1950); Spector Motor Service, Inc. v. 
O’Connor, 340 U.S. 602, 71 Sup. Ct. 508 (1951); Memphis Steam Laundry Cleaner, Inc. 
v. Stone, 342 U.S. 389, 72 Sup. Cr. 424 (1952). 

18 See Barrett, Substance v. Form in the Application of the Commerce Clause to 
State Taxation, 101 U. Pa. L. Rev. 740 (1953); Hartman, State Taxation of Interstate 
Commerce: an Appraisal and Suggested Approach, 1953 Wasu. U.L.Q. 233 (1953). 

14 Superior Coal Co. v. Department of Revenue, 4 Ill. 2d 459, 123 N.E.2d 713 (1954). 


15 Td. at 466, 123 N.E.2d at 716. 
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orders were placed and received in Illinois, the goods were produced in 
Illinois, and payment most likely occurred in Illinois. This can be construed 
as a sale at retail in this state without any difficulty, even though the actual 
transfer is at an out-of-state destination. The court in the instant case, as 
in the Superior Coal case, showed its tendency to view this transaction in 
terms of broad considerations of the nature of what is an interstate trans- 
action despite the fact that the decision was based on a more specific issue. 
The court said: “The primary activities which gave rise to the tax were 
intrastate. The peripheral circumstances which have added an interstate 
flavor do not in our judgment make them interstate.” 1° 

A better solution of this case would seem to be that the state tax is a 
fair, non-discriminatory, and reasonable one imposed on a local aspect of 
interstate commerce. The court, however, studiously based the decision 
on a finding that the transfer of possession and ownership was effected at 
the time of the delivery to the carrier at the plaintiff’s plant. It is likely 
that this unrealistic basis was chosen to avoid a United States Supreme Court 
review of this tax as applied to interstate commerce in light of its current 
disposition toward the subject. 

NorMaN L. OLson, Jr. 


CONTEMPT—Attorney Not “Officer of Court” Under Federal Statute. 
(United States) 


A District of Columbia grand jury indicted one of Cammer’s clients 
for having filed a false noncommunist affidavit, and subpoenaed two others. 
A majority of the grand jury were federal government employees. Cammer, 
contemplating a challenge of the jurors’ qualifications, and in reliance upon 
Emspak v. United States, mailed from New York identical questionnaires 
to the jurors who were federal employees. The questions were designed to 
determine if the employment of the grand jurors might influence their 
decision to indict persons charged with Communist Party affiliations, in view 
of the federal government’s loyalty program. The district court held Cam- 
mer’s conduct constituted misbehavior of an officer of the court in an 
official transaction under section 401(2) of Title 18 of the United States 
Code,? and summarily adjudged him guilty of contempt. The court of 


167 Tl. 2d at 104, 129 N.E.2d at 70. 

1203 F.2d 54 (D.C. Cir. 1952). 

2 “Section 401. Power of Court—A court of the United States shall have power 
to punish by fine or imprisonment, at its discretion, such contempt of its authority, and 
none other, as—(1) Misbehavior of any person in its presence or so near thereto as 
to obstruct the administration of justice; (2) Misbehavior of any of its officers in their 
official transactions; (3) Disobedience or resistance to its lawful writ, process, order, 
rule, decree, or command.” 18 U.S.C. § 401 (1952). 


3 In re Cammer, 122 F. Supp. 388 (D.C. Dist. 1954). 
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appeals affirmed. On appeal, held: Reversed. A lawyer is not a court 
“officer” within the meaning of section 401(2). In light of the congressional 
intent to limit the swmmary contempt power of the federal courts, the 
category of “officers” under section 401(2) should not be expanded beyond 
the group of conventional court officers, such as marshals, bailiffs, clerks, 
and judges, especially since ample provision is made in section 1503 of 
Title 18 of the United States Code for the prosecution by indictment of 
corrupt efforts to influence, intimidate, or impede juries. Cammer v. United 
States, 350 U.S. 399, 76 Sup. Ct. 456 (1956). 

While the power to punish summarily for contempt is said to be essen- 
tial to the preservation of order,® section 401 is generally conceded today to 
have been intended as a drastic limitation of the courts’ inherent common- 
law power.® In the light of that intent, the problem arises whether section 
401 should be invoked where the offender might also be indicted under 
sections 1503 7 or 1504 § of the criminal code. The test seems to be whether 
the dignity of the court can be vindicated better in the summary than in 
the plenary proceeding.® The court of appeals decision in the instant case 
spoke of the “harassment” of the grand jurors by the “challenging and 
lengthy questions,” 1° which would seem to fall within the prohibition of sec- 
tion 1504, if not section 1503. The Supreme Court, however, indicated that 
Cammer’s conduct was not indictable."! 

That Cammer was not punished under section 401(1) was probably 
due to the decision of the Supreme Court in Nye v. United States.’ The 
Nye case promulgated a geographical criterion in interpreting the “or so 
near thereto” clause of section 401(1) to require a physical proximity of 
the contumacious act to the court rather than merely a causal relation 
between the act and the administration of justice.1* However, it apparently 


*Cammer v. United States, 223 F.2d 322 (D.C. Cir. 1955). 

5 Cooke v. United States, 267 U.S. 517, 45 Sup. Ct. 390 (1925). 

8 In re Michael, 326 U.S. 224, 66 Sup. Ct. 78 (1945). 

7 Section 1503 punishes with fine or imprisonment attempts to influence, intimidate, 
or impede witnesses, grand or petit jurors, or officers of the federal courts, or to 
obstruct the administration of justice, by threats or force or by threatening letters or 
communications. 18 U.S.C. § 1503 (1952). 

8 Section 1504 punishes attempts to influence decisions of grand or petit jurors by 
written communications, but specifically excepts requests to appear before the grand 
jury. 18 U.S.C. § 1504 (1952). 

® Cooke v. United States, 267 U.S. 517, 45 Sup. Cr. 390 (1925). 

10 Cammer v. United States, 223 F.2d 322, 325 n. 3, 327, 330 (D.C. Cir. 1955). 

1“) |, [I]t is not out of place to say that no statute or rule of court specifically 
prohibits conduct such as petitioner’s.’ Cammer v. United States, 350 U.S. 399, 404, 
76 Sup. Ct. 456, 459 (1956). 


12 313 U.S. 33, 61 Sup. Ct. 810 (1941). Improper efforts were made, over 100 
miles from the court, to obtain dismissal of a suit. The court held that the acts did 
not constitute contempt under section 401(1). 

13 The state courts have generally taken the broader position, e.g., People v. Sleezer, 
8 Ill. App. 2d 12, 130 N.E.2d 302 (1955). 
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was not intended to abrogate the constructive presence doctrine under the 
“in its presence” clause of section 401(1).14 The leading case interpreting 
that clause, Ex parte Savin, announced that “the court, at least while in 
session, is present in every part of the place set apart for its own use, and 
for the use of its officers, jurors, and witnesses; and misbehavior anywhere 
in such place is misbehavior in the presence of the court.” 1° The “presence” 
required by section 401(1) is not restricted to the “actual presence” of the 
judge;!7 thus an attempt to influence a juror '8 or witness !° in a court house 
corridor, a motion filed with the clerk for improper purposes,” or a con- 
tempt before the grand jury 2! is deemed to take place in the presence of 
the court or so near thereto as to obstruct the administration of justice. 
Even an attempt to bribe a juror in a District of Columbia case days before 
the trial commenced and away from the court house (although still within 
the District) was held contempt under section 401(1).?? 


The state courts, in the absence of limiting statutes, have readily recog- 
nized the constructive presence doctrine.?* Thus, the act need not occur 
within the sight and hearing of the judge;?* filing falsified papers with a 
clerk,2> improper communications 2 or contacts with the jury,?7 and im- 
proper conduct before grand juries 2° are contempts within the “presence” 
of the court. 


If sending the questionnaires in the instant case was contumacious at 
all, it would seem that the constructive presence doctrine appropriately could 


14Farese v. United States, 209 F.2d 312, 316 (1st Cir. 1954). 

15 131 U.S. 267, 9 Sup. Cr. 699 (1889). 

16 Jd. at 277, 9 Sup. Ct. at 702. 

17 Carlson v. United States, 209 F.2d 209, 213 (1st Cir. 1954). 

18 Higgins v. United States, 160 F.2d 223 (D.C. Cir. 1946). 

19 Im re Presentment by Grand Jury of Ellison, 44 F. Supp. 375 (D. Del. 1942), 
aff'd, 133 F.2d 903 (3d Cir. 1943), cert. denied, 318 U.S. 791, 63 Sup. Ct. 995 (1943). 

20 Laughlin v. United States, 151 F.2d 281 (D.C. Cir. 1945), cert. denied, 326 US. 
777, 66 Sup. Ct. 265 (1945). 

21 Camarota v. United States, 111 F.2d 243 (3d Cir. 1940), cert. denied, 311 US. 
651, 61 Sup. Cr. 16 (1940). 

*2 Warring v. Colpoys, 122 F.2d 642 (D.C. Cir. 1941), cert. denied, 314 US. 678, 
62 Sup. Ct. 184 (1941). But see United States v. Welch, 154 F.2d 705 (3d Cir. 1946) 
(questioning prospective jurors 14 miles from court not contempt under 401(1)); United 
States v. American Mach. Co., 116 F. Supp. 160 (E.D. Wash. 1953) (circulation among 
prospective jurors of advertisement calling attention to effect of verdicts on insurance 
premiums not contempt under 401(1)). 

3 F.g., People v. Hagopian, 408 Ill. 618, 97 N.E.2d 782 (1951). 

24 In re Kelly’s Estate, 365 Ill. 174, 6 N.E.2d 113 (1937). 

5 [bid, 


26 Moss v. Arnold, 63 Okla. Crim. 343, 75 P.2d 491 (1938). 
27 State v. Clark, 46 So. 2d 488 (Fla. 1950). 
28 People v. Ryan, 412 Ill. 54, 104 N.E.2d 821 (1952). 
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have been invoked, since although they were mailed from New York, the 
gist of the act was their receipt by the grand jurors. 


The holding of the instant case that a lawyer is not an officer of the 
court for the purpose of summary punishment under section 401(2) appears 
to be the first square decision on the point. Although some cases have 
broadly referred to attorneys as officers of the court,” no case has been 
found where an attorney’s conduct outside the actual presence of the court 
was punished under section 401(2). The cases concerning contumacious 
conduct by “officers of the court” inevitably reveal that the contemnors 
were appointed officers, such as a trustee in bankruptcy,®° master of a seized 
vessel,?! or an election judge or clerk.*? Consistent with these cases, it is 
said that the power to punish for contempt may extend to the ministerial 
duties of a court officer.** It seems that the conduct in both federal ** and 
state 85 cases in which an attorney has been summarily punished as an “officer 
of the court” took place either in open court or in one of the court’s con- 
stituent parts. 


To be distinguished is the concept of the attorney as an officer of the 
court for the purposes of disciplinary proceedings; “the power to disbar an 
attorney proceeds upon very different grounds” than the court’s jurisdiction 
to punish summarily for contempt.** A contempt proceeding is essentially 
criminal in nature,?? while neither suspension nor disbarment is punishment 
in the penal sense,** the inquiry being directed solely to the attorney’s con- 
tinued fitness to serve under the license of the court.®® 


The question remains if such questionnaires or similar inquiries, un- 
authorized by the court, constitute contempt in the absence of statute. The 
precise situation seems never before to have arisen.‘ It has been said that 
at common law any communication by a witness or “bystander” to the 
grand jury without its request and concerning a matter which is or may 
come before it is contempt, since only the court has authority to instruct 


29 F.g., Ex parte Bradley, 7 Wall. (74 U.S.) 364 (1868). 

30 In re Michael, 326 U.S. 224, 66 Sup. Ct. 78 (1945). 

31 United States v. Martini, 42 F. Supp. 402 (S.D. Ala. 1941). 

32. Dreman v. Fields, 406 Ill. 153, 92 N.E.2d 654 (1950). 

33 People v. White, 334 Ill. 465, 166 N.E. 100 (1929). 

34 See, e.g., Re Cuddy, 131 U.S. 280, 9 Sup. Cr. 703 (1889). 

35 See, e.g., Bennett v. Superior Court, 73 Cal. App. 2d 203, 166 P.2d 318 (1946). 

36 Fx parte Robinson, 86 U.S. (19 Wall.) 505, 512 (1873). 

37 People v. Wicks, 101 Colo. 397, 74 P.2d 665 (1938). 

38 Im re Rothrock, 16 Cal. 2d 449, 106 P.2d 907 (1949); Pxittirs anp McCoy, Con- 
DUCT OF JUDGES AND LAwyeErs 86 (1952). 

39 Bar Ass’n v. Casey, 211 Mass. 187, 97 N.E. 751 (1912). 

40 But see United States v. Smyth, 104 F. Supp. 283, 301 (N.D. Cal. 1952) (dictum 
that investigation of grand jurors’ motives would be improper). 
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the grand jury.*! A fortiori, an accusatory, threatening, or insulting letter 
to the grand jury concerning its investigations is contempt.4? A letter to 
the grand jury charging persons with fraud has been held contempt, although 
the charges did not concern matters then pending before the grand jury.** 
In Duke v. United States,** a letter to the grand jury, by one who thought 
charges would be preferred against him, asking to be heard or, if that 
request was denied, to consider matters set forth in the letter, was held 
contumacious.*® Perhaps the most analogous conduct is reported in Schmidt 
v. United States, where without court permission and upon the advice of 
counsel, indicted persons privately obtained affidavits from the grand jurors 
which were filed in support of motions to quash the indictments for in- 
sufficiency of the evidence. It was held that in spite of the attorney’s 
reliance in good faith upon reported cases, he was guilty of at least technical 
contempt, since the act not only violated the jurors’ oath of secrecy but 
also was an interference with the court’s prerogatives. Since the case was 
first decided under section 401(1) before the Nye case, the holding would 
appear fairly to parallel the common-law position.*7 

Certainly the lawyer has an obligation to his client to challenge biased 
grand jurors. He must, however, be able to adduce evidence of actual bias 
to succeed in a motion to quash the indictment.‘* Thus it would seem that 
in the case of a communication to a grand jury which involves no effort to 
corrupt, influence, or instruct the jury, and is directed solely to the jurors’ 
qualifications, the lawyer should apply to the court for permission to con- 
duct the investigation. In the absence of such permission, the first considera- 
tion should be the tendency of the communication to harass or impede the 
jurors in their duties. If the communication is found to be obstructive, the 
court should weigh the propriety of applying sanctions other than summary 


4! Commonwealth v. Crans, 2 Clark 172, 3 Pa. L.J. 441 (Pa. 1844). But cf. People 
v. Sellick, 4 N.Y. Crim. 329 (1886). 

42 In re Tyler, 64 Cal. 434, 1 Pac. 884 (1884). 

43 People v. Parker, 374 Ill. 524, 30 N.E.2d 11 (1940), cert. denied, 313 U.S. 560, 
61 Sup. Cr. 836 (1941). 

4400 F.2d 840 (4th Cir. 1937), cert. denied, 302 U.S. 685, 58 Sup. Ct. 33 (1937). 

45 See also Commonwealth v. McNary, 246 Mass. 82, 140 N.E. 255 (1922); Com- 
monwealth v. Chmielinski, 246 Mass. 55, 140 N.E. 258 (1922). 

46115 F.2d 394 (6th Cir. 1940). 

** The conviction was later reversed on authority of the Nye case. 124 F.2d 177 
(6th Cir. 1941). : 

48 Dennis v. United States, 339 U.S. 162, 70 Sup. Ct. 519 (1950), held that in the 
absence of a showing of actual bias, federal employees were not disqualified as jurors 
in the trial of a Communist Party member for contempt of Congress. Similarly, in 
Emspak v. United States, 203 F.2d 54 (D.C. Cir. 1952), the government argued and 
the court held, in refusing to dismiss the indictments, that a showing of actual bias 
was required and that it was the defendants’ duty to make their own investigations of 
the grand jurors’ qualifications. 
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contempt proceedings, either a plenary trial hearing with its procedural 
safeguards, or disciplinary proceedings. 
Bruce N. JAcoBson 


EVIDENCE—Federal Exclusion of Evidence from State Courts. (United 
States) 


A federal agent found marihuana in the possession of petitioner, who 
was indicted in a federal district court for a violation of the federal nar- 
cotics act.! However, the district court granted petitioner’s motion to sup- 
press use of the marihuana as evidence, since the agent had used an im- 
properly issued search warrant. The agent then swore out a complaint in 
the state court, and petitioner was booked for violation of a state law. Now 
petitioner seeks to enjoin use of the marihuana and the testimony of the agent 
in the state court. The district court denied the motion and the court of 
appeals affirmed.? On certiorari, held: Reversed, with four judges dissent- 
ing. There is no constitutional question involved nor is there any question 
of interference with state practices. This simply is an enforcement of the 
federal rules of procedure.* Rea v. United States, 350 U.S. 214, 76 Sup. Ct. 
292 (1956). 

This case represents an extreme in federal interference with state pro- 
ceedings. It is true that since the passage of the fourteenth amndment, 
Supreme Court decisions have multiplied federal restrictions on the use of 
evidence in state criminal cases. Using the due process clause‘ as a lever, 
the Court has increasingly tended to impose federal standards of criminal 
procedure upon the state courts. Nevertheless, Rea v. United States seems 
to be a radical development in federal encroachment. 

Until this century, both the state and federal courts accepted the 
common-law rule that evidence otherwise admissible need not be excluded 
because illegally seized.5 In Weeks v. United States,5 the Supreme Court 
rejected the common-law rule so far as the federal courts were concerned. 


1Int. Rev. Code of 1939, § 2593(a), 50 Srat. 555 (now Int. Rev. Cope or 1954, 
§ 4744(a)). 

? Rea v. United States, 218 F.2d 237 (10th Cir. 1854). 

3“A person aggrieved by an unlawful search and seizure may move the district 
court ... to suppress for use as evidence anything so obtained on the ground that... . 
(5) the warrant was illegally executed.” Fep. R. Crm. P. 40(e). 

*U. S. Const. amend. XIV, § 1. 

58 Wicmore, EvipeNce § 2183 (3d ed. 1940). 

6232 US. 383, 34 Sup. Cr. 341 (1914). Actually, the Court in Boyd v. United 
States, 116 U.S. 616, 6 Sup. Cr. 524 (1885), first attacked the common-law rule. What- 
ever effect the Boyd case had was overruled by Adams v. New York, 192 U.S. 585, 
24 Sup. Cr. 372 (1904). 
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From that case stemmed a federal rule of exclusion of illegally seized evi- 
dence. Evidence seized by a federal officer under an imprper search warrant, 
or by other unconstitutional means, is inadmissible in a federal court. Sev- 
eral states followed the Court’s lead and adopted similar exclusionary rules, 
while others continued to admit evidence regardless of how obtained.” 

Whether or not to allow illegally seized items as evidence depends on 
a balancing of interests—the interest in having criminals punished, against 
the individual’s interest in security from unlawful search by any government 
agency. In reaching its conclusion, the Court must weigh still another 
interest in reviewing state decisions—the interest in maintaining a distinct 
federal system. In Wolf v. Colorado,’ the Court said that under the four- 
teenth amendment, state courts must protect the individual from illegal 
search. However, the Court left the door open for the states to continue 
using illegally obtained evidence under some circumstances. Rochin v. Cali- 
fornia® partly closed that door by holding evidence obtained by “conduct 
that shocks the conscience” inadmissible in state courts. Irvine v. Cali- 
fornia’ defined that conduct as “coercion, violence or brutality to the 
person.” 

In Brown v. Mississippi,“ the Supreme Court made its first pronounce- 
ment on due process with respect to the use of confessions in state courts. 
In language prophetic of that used in the Rochin case, the Court reversed 
a conviction on the ground that the use of a confession obtained by physical 
torture violates due process. Succeeding cases expanded this restriction on 
the use of confessions in state courts, excluding those obtained by mental as 
well as physical coercion.!2 The Court has held that if the state court admits 
a coerced confession, even though there is other evidence sufficient to con- 
vict, the conviction will be reversed.!8 

Admittedly, it is difficult to decide in a particular case if the use of a 
confession violates due process. The basis accepted by the Court is that 
the use of confessions will be excluded when repugnant to “fundamental 


7™See appendix to Wolf v. Colorado, 338 U.S. 25, 69 Sup. Cr. 1359 (1949), for a 
listing of which states did and did not have rules of exclusion at that time. 

§ 338 U.S. 25, 69 Sup. Cr. 1359 (1949). 

9342 US. 165, 172, 72 Sup. Ct. 205, 207 (1952). Officers unlawfully entered de- 
fendant’s house and forced their way into his bedroom. They assaulted him in an 
attempt to get drugs which he thereupon swallowed to hide. Then officers dragged 
defendant to a hospital and had him given an emetic in order to get the capsules. The 
evidence was held inadmissible. 


10 347 U.S. 128, 133, 74 Sup. Cr. 381, 383 (1954). Officers unlawfully entered and 
placed concealed “mikes” all over defendant’s home. Testimony as to the conversations 
picked up over the microphones was held admissible. 

11297 U.S. 278, 56 Sup. Cr. 461 (1936). 

12 Watts v. Indiana, 338 U.S. 49, 69 Sup. Ct. 1347 (1949); Ashcraft v. Tennessee, 
327 U.S. 274, 66 Sup. Ct. 544 (1946). 

13 Malinski v. New York, 324 U.S. 401, 65 Sup. Ct. 781 (1945). 
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fairness essential to the very concept of justice.” ‘4 In practice the Court 
has made an independent determination of the facts in each case in reaching 
its decision.!® 

Adams v. Maryland ** marked the first federal intervention in state 
court proceedings because of a federal immunity statute. Previously, it had 
been held that a person could be compelled to testify in a federal court 
under a federal immunity statute not giving immunity from state prosecu- 
tion.!7 Then in the Adams case the Court reversed a conviction of the state 
court based on testimony given under a federal immunity statute.'* Justice 
Jackson in a concurring opinion attempted to placate any feeling by the 
states of federal intervention by pointing out that the Court’s construction 
would not really hinder state criminal prosecutions. The states were still’ 
free to prosecute those who testified. The states simply could not use the 
testimony. 

In 1954 this immunity statute was amended to give complete immunity 
from state as well as federal prosecution.'!® Members of Congress expressed 
uncertainty as to congressional power to grant such immunity.?° The Court 
had no doubts. Although the point was not in issue, the Court has recently 
said that Congress has the power to forbid the states to prosecute under the 
new statute.?! 

The majority in the principal case tersely dismiss the idea that any 
constitutional issue is involved. Is not the Court merely evading the issue 
by using rules of procedure as a handy peg on which to hang its decision? 
It seems that the real issue is whether or not the state court would violate 
due process by using the evidence presented by the federal agent. The state 
court is denied the use of the evidence because it was obtained by a violation 
of a legal technicality. Previously, the Court only refused to allow the use 
of illegally seized evidence in state proceedings if it was obtained by “brutal 
methods.” The fact that there seems to be this change in interpreting the 
fourteenth amendment as regards admissibility of evidence merits some com- 
ment, not merely terse dismissal. 


14Lisenba v. California, 314 U.S. 219, 236, 62 Sup. Cr. 280, 290 (1941). 


15 Stroble v. California, 343 U.S. 181, 72 Sup. Ct. 599 (1952); Watts v. Indiana, 
338 US. 49, 69 Sup. Cr. 1347 (1949); Haley v. Ohio, 332 U.S. 596, 68 Sup. Cr. 302 (1948); 
Malinski v. New York, 324 U.S. 401, 65 Sup. Ct. 781 (1945). 


16 347 U.S. 179, 74 Sup. Cr. 442 (1954). 

17 United States v. Murdock, 284 U.S. 141, 52 Sup. Cr. 63 (1932). But see United 
States v. DiCarlo, 102 F. Supp. 597 (S.D. Ohio 1952) which distinguishes the Murdock 
case. 

18 Act of June 25, 1948, c. 645, § 3486, 62 Srat. 833. 

19 68 Stat. 745 (1954), 18 U.S.C. § 3486 (Supp. II, 1955). 

20 H.R. Rep. No. 2606, 83d Cong., 2d Sess. 7 (1954). 


21 Ullmann v. United States, 350 U.S. 422, 76 Sup. Ct. 497, 505 (1956). The basis 
of Congress’ power as seen by the Court is the “necessary and proper” clause of the 
constitution. U.S. Const. art. I, § 8. 
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Even if the Court is simply deciding that evidence illegally obtained 
by federal agents is inadmissible in state proceedings, it seems this should be 
decided by review instead of by injunction. To preserve the federal sys- 
tem, the state court should be given an opportunity to protest the constitu- 
tional rights of the individual before the federal courts intervene. In fact, 
the Court refused to enjoin the use of illegally seized evidence in state 
proceedings in a prior case. The basis was that issuing such an injunction 
“would invite a flanking movement against the system of state courts by 
resort to the federal forum” on every question of procedural due process. 
Until this case, the Court has refused to substitute its judgment for the 
state court’s judgment before the state has had an opportunity to render 
its decision. This case does not seem to present any valid reasons for a 
change in this policy. 

A. Brooks WILDER 


FEDERAL INCOME TAX—Life Tenant Not Liable for Capital Gains 
Tax. (Federal) 


The taxpayer received 2,000 shares of corporate stock under a convey- 
ance which provided for her “to have and to hold the same for the term 
of her natural life, with the right to use all the income therefrom. . . .” 
The remainder was to be distributed to contingent remaindermen. The tax- 
payer was given full power to “sell, transfer, and exchange” the shares.’ 
Subsequently, the corporation which had issued the shares dissolved and 
distributed its assets in kind to its shareholders. The assets which the tax- 
payer received had a greater market value than the tax basis of the original 
shares.2 The taxpayer paid the capital gains tax on the difference and filed 
suit for a refund. The United States contended that the taxpayer was liable 
for the tax as a trustee for the remaindermen, but the taxpayer prevailed in 
the district court.* On appeal, held: Affirmed.* The taxpayer was not the 


22 Steffanelli v. Minard, 342 U.S. 117, 72 Sup. Cr. 118 (1951). 

1 The instrument provided in part as follows: “... [A]fter her death [I hereby 
transfer] the remainder in equal shares to those who shall survive my wife of our 
children. . . . My said wife shall hold said property during her life without impeach- 
ment for waste. .. . No person purchasing from or otherwise dealing with my wife 
shall be liable to see to the application by my wife of the proceeds of any sale... .” 
United States v. Cooke, 228 F.2d 667, 668-69 (9th Cir. 1955). 

2 For the tax basis of a gift see Int. Rev. Code of 1939, § 113(a) (2), 53 Srat. 40 
(now Int. Rev. Cope or 1954, § 1015). For the taxability of liquidating dividends see 
Int. Rev. Code of 1939, § 115(c), 53 Srat. 46 (now Int. Rev. Cope or 1954, § 331). 

3 United States v. Cooke, 115 F. Supp. 830 (D. Hawaii 1953). See also Note, 
67 Harv. L. Rev. 1083 (1954). 

+A dissenting opinion contended that the taxpayer was personally liable for the 
tax since she had “the absolute right of disposition of the income.” United States v. 
Cooke, 228 F.2d 667, 670 (9th Cir. 1955). 
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owner or trustee of the property, but was only a life tenant, and therefore 
was not liable for a tax resulting from a capital gain thereon. United States 
v. Cooke, 228 F.2d 667 (9th Cir. 1955). 

The court rather summarily decided the question of tax liability once 
it had classified the taxpayer’s interest as a life estate. Assuming that the 
court correctly classified her interest, a further consideration of the taxa- 
bility of such an interest would seem to be warranted in the circumstances 
of the instant case. 

Should the transaction be taxed at all? The court imposed no tax on 
this particular transaction, but seemed to be of the opinion that the tax was 
merely postponed until such time as the remaindermen should sell their 
interests. However, if the shares should decline in value in the interim, the 
Government could well be deprived of any realization of tax with respect 
to this property.’ But the intention of Congress® and the policy of the 
courts * has been to tax all income unless expressly exempted.§ Furthermore, 
Congress has specifically provided for the taxation of shareholders on gains 
realized in corporate liquidations.® Clearly Congress intended that someone 
should pay the tax on the gain realized in the transaction of the instant case. 

Who should pay the tax? If the contingent remaindermen were to be 
directly charged with the tax, payment would necessarily be postponed 
until after the death of the life tenant, when the remainder interests could 
be ascertained. But the policy of Congress and the courts has been to avoid 
the postponement of the collection of taxes on consummated transactions.’° 
Only the life tenant’s interest was ascertained at the time the gain was rea- 
lized in the instant case. The enhanced valuation of the property might 
benefit her by increasing both the marketable value of her life estate and 
the income which it earned. But the taxpayer was not the absolute owner 1 
and therefore could not benefit fully from the accretion to the property.!? 


5 See Int. Rev. Code of 1939, § 111(a), 53 Srat. 37 (now Int. Rev. Cope or 1954, 
§ 1001(a)). 

® The definition of “gross income” contained in the Code indicates how inclusive 
the income tax is intended to be. “Gross income includes gains, profits, and income 
. .. of whatever kind and in whatever form paid ...; also from ... any source what- 
ever.” Int. Rev. Code of 1939, § 22(a), 53 Stat. 9 (now Int. Rev. Cope or 1954, § 61). 
The sixteenth amendment to the Constitution provides: “The Congress shall have power 
to lay and collect taxes on income, from whatever source derived. . . .” U.S. Const. 
amend. XVI. 

7See Paut, Srupies in FEDERAL TAXATION 9-157 (1937). 

8See 1 Paut AND MERTENS, LAw or FEDERAL INCOME TAXATION § 3.06 (1934). 

9 Int. Rev. Code of 1939, § 115(c), 53 Stat. 46 (now Int. Rev. Cope or 1954, § 331). 

10See Francis G. Baldwin, 23 B.T.A. 512 (1931); 1 Paut AND MERTENS, op. cit. 
supra note 8, § 11.56. 

11 Cf, Burnet v. Wells, 289 U.S. 670, 53 Sup. Ct. 761 (1933). 

12See Gibbons v. Mahon, 126 U.S. 549, 10 Sup. Cr. 1057 (1889); In re Curtis’ 
Estate, 109 Vt. 44, 192 Atl. 13 (1937). 
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Thus it would not seem that she should bear the entire burden of the tax. 

Similar nonrecurring expenditures have been apportioned between life 
estates and remainder interests in cases where the remainders were vested." 
There is also some authority for apportioning capital gains taxes in the same 
situation.!* Although the remaindermen in the instant case are unascertained, 
all or part of the tax could be paid by the taxpayer out of the proceeds of 
sale of an adequate portion of the “corpus.” 1° 

The court here correctly held that life tenants are not trustees for 
remaindermen.!® Nevertheless, the situation is closely analogous to a trust."7 
The interjection of a trustee into the principal case should not ipso facto 
affect the amount or distribution of the tax liability. Where payment of 
capital gains taxes by trustees is involved, the taxes are generally charged 
entirely to the trust corpus.!8 

The payment of the entire tax from the corpus may be justified in the 
instant case on the grounds that the life tenant will ultimately bear a portion 
of the tax because of the loss of income on the amount of “corpus” paid as 
tax. On the other hand, apportionment may be justified on the grounds 
that if the taxpayer sold her life estate, she would be liable for the tax on 
any capital gain.!® Furthermore, the property may shrink in value before 
the termination of the life estate so that the remaindermen will be deprived 
of any benefit from the transaction in issue. 

Regardless of whether or not the tax is paid out of corpus or whether 
it is apportioned, it should be paid in some manner on the capital gain arising 
in the instant case. But the court held that the transaction was not taxable 
under any theory. If the tax cannot be imposed under the current pro- 
visions of the Code, then the Code should be amended to include life tenants 
as well as trustees in its provisions.2° This would render the result in the 


13 Troy v. Protestant Episcopal Church, 174 Ala. 380, 56 So. 982 (1911) (involving 
a special assessment); Lantz v. Caraway, 180 Ind. 484, 103 N.E. 335 (1913) (involving 
permanent improvements). 

14See I.T. 3911, 1948-1 Cum. Buti. 66; G.C.M. 14693, XIV-1 Cum. Butt. 197 
(1935) (where the life estates and the remainders were severed at the time of sale). 
But cf. Amy H. DuPuy, 32 B.T.A. 969 (1935) (where the entire tax was charged to a 
life tenant who was apparently entitled to enjoy capital gains as well as income). 

15 Cf, William R. Todd, 44 B.T.A. 776 (1941), where an executor of a will, who 
was bequeathed a life interest in the property involved, sold the property in his capacity 
as executor. It was held that he was not personally liable for the capital gains tax but 
should pay it out of corpus. 

16 See 1 Bocert, THe LAw or Trusts AND TRUSTEES 214-19 (1951). 

17 See Hart v. Commissioner, 54 F.2d 848 (1st Cir. 1932); Buder v. Franz, 27 F.2d 
101 (8th Cir. 1928); In re Curtis’ Estate, 109 Vt. 44, 192 Atl. 13 (1927). 

18 Holcombe v. Ginn, 296 Mass. 415, 6 N.E.2d 351 (1937); Wilcox v. Wilcox, 
26 Hawaii 219 (1921) (the instant case arose in Hawaii); accord, William R. Todd, 
44 B.T.A. 776 (1941); In re Tracy, 179 N.Y. 501, 72 N.E. 519 (1904) (a transfer tax). 

19 See Bell’s Estate v. Commissioner, 137 F.2d 454 (8th Cir. 1943). 

20 See Int. Rev. Code of 1939, § 161(a), 53 Stat. 66 (now Int. Rev. Cope or 1954, 
§ 641(a)). 
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principal case consistent with the Code provisions for the analogous trust 
situation and would thereby promote a desirable uniformity in the judicial 
treatment of the tax laws.?! 

Tuomas S. OEHRING 


FUTURE INTERESTS—Constitutionality of Reverter Act. (llinois) 


In 1893 and 1895 similar conveyances were made of land to be used 
for the Batdorf and Hertel school buildings.1 Both deeds created a deter- 
minable fee with a possibility of reverter in the grantor.? The Hertel school 
was operated continuously until October, 1946, the Batdorf school until 
May, 1947. Since then the schools have been vacant or rented as residences. 
In 1947, the Illinois legislature passed the Reverter Act which went into 
effect July 21, 1947, and which provides in section 4 that neither possibilities 
of reverter nor rights of entry for breach of condition subsequent created 
before or after the act, where the condition has not been broken, shall be 
valid for longer than fifty years. Section 5 provides that if a possibility of 
reverter created more than fifty years before the act, has become an estate 
in possession, prior to July 21, 1947, by reason of breach of the condition, 
an action to recover the land must be begun within one year.* At the time 


21 See PauL, TAXATION FOR ProsPERITY 405-411 (1947). 


1The deed for the Batdorf school to the trustees recited that the land was to be 
used for the purpose of “maintaining thereon a .. . school according to the school 
laws of the State of Illinois, . . . Provided however that in case the Directors . . . fail 
to maintain a school, or said school shall be discontinued or removed then the above 
half acre to revert to the tract from which it was taken.” The warranty deed to the 
Hertel school provided, “. . . that when the premises ceases to be used as a publick 
(sic) school site, the land hereby conveyed shall revert back to the tract from which 
it is now taken.” 

2 The court in the instant case recognized that the language of the conveyances 
might not have actually created determinable fees, since it is not possible to provide 
for land to revert to the tract from which it was taken, but only to the grantor and 
his heirs. However, the court disposed of this problem when it said, “. . . This lan- 
guage is anomalous, but the parties have construed the instrument as effective to create 
valid possibilities of reverter in the grantors, and we accept their construction.” Trustees 
of Schools of Township No. 1 v. Batdorf, 6 Ill. 2d 486, 489, 130 N.E.2d 111, 113 (1955). 

3 Tuy. Rev. Strat, c. 30, § 4 (1953): “Neither possibilities of reverter nor rights of 
entry or re-entry for breach of condition subsequent, whether heretofore or hereafter 
created, where the condition has not been broken, shall be valid for a longer period 
than fifty years from the date of the creation of the condition or possibility of reverter. 
If such a possibility of reverter or right of entry or re-entry is created to endure for 
a longer period than fifty years, it shall be valid for fifty years.” 

4b. Rev. Stat. c. 30, § 5 (1953): “If by reason of a possibility of reverter created 
more than fifty years prior to the effective date of this Act, a reverter has come into 
existence prior to the time of the effective date of this Act, no person shall commence 
an action for the recovery of the land or any part thereof, based upon such possibility 
of reverter, after one year from the effective date of this Act.” 
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the Reverter Act became effective, both conveyances were over fifty years 
old, so they were covered either by section 4 or section 5, depending on 
whether the condition occurred before or after July 21, 1947. In 1950, the 
trustees of the two school districts in which the land was located brought 
an action to quiet title and have the possibilities of reverter declared invalid 
under the Reverter Act. The lower court found that the two tracts had 
been abandoned, but did not find the exact date of either abandonment. 
The Reverter Act was declared unconstitutional by the lower court. On 
appeal, held: Reversed. The Reverter Act, including its retroactive pro- 
vision, is not unconstitutional as it does not violate the due process clauses 
of the federal and state constitutions. Trustees of Schools of Township 
No. 1 v. Batdorf, 6 Ill. 2d 486, 130 N.E.2d 111 (1955). 

A possibility of reverter is the valid future interest which exists in the 
grantor of a determinable fee.’ Although it is a recognized estate in IIlinois,® 
it is not capable of being devised or conveyed, but rather it passes to the 
heirs of the grantor under the statute of descent.? The determinable fee 
differs from the fee on condition subsequent in that a breach of the condi- 
tion automatically revests the grantor of the determinable fee or his heirs 
with the fee,’ while the breach merely gives the grantor of the fee on con- 
dition subsequent a right of re-entry.® 


5 The Illinois court has for many years recognized a possibility of reverter as a 
valid future interest. In North v. Graham, 235 Ill. 178, 85 N.E. 257 (1908), a leading 
case recognizing the possibility of reverter, the court said, “Where one grants a base 
or determinable fee, since what is left in him is only a right to defeat the estate so 
granted upon the happening of a contingency, there is no reversion in him . . . but 
only what is called a naked possibility of reverter, which is incapable of alienation or 
devise, although it descends to his heirs.” 

®North v. Graham, supra note 5, held that the possibility of reverter was an 
estate in land passing to the heirs of the grantor under the Illinois law governing descent 
of real property, and the court in the opinion referred to it as an “estate.” 

7Pure Oil Co. v. Miller-McFarland Co., 376 Ill. 486, 34 N.E.2d 854 (1941); Presby- 
terian Church v. Venable, 159 Ill. 215, 42 N.E. 836 (1896). The Reverter Act expressly 
provides in section 1 that, “No possibility of reverter or right of entry or re-entry for 
breach of a condition subsequent is alienable or devisable; and no conveyance thereof 
made after the effective date of this Act shall operate in favor of the grantee, or persons 
claiming under him, by estoppel, enurement of title, or operation of section 7 of an 
Act entitled “An Act Concerning Conveyances,” approved March 29, 1872, as amended.” 
Itt. Rev. Stat. c. 30, § 1 (1953). The Illinois cases have held that an attempt to convey 
a possibility of reverter does not destroy the interest left in the grantor, but rather it 
continues to pass to the heirs of the grantor. Pure Oil Co. v. Miller-McFarland Co., 
supra; Presbyterian Church v. Venable, supra. Contra, holding an attempt to convey 
destroys the possibility of reverter, Avery v. Consumers Power Co., 265 Mich. 696, 
253 N.W. 189 (1934); Rice v. Boston & Worchester R.R. Co., 12 Allen 141 (Mass. 1866). 

8 Low v. Blakeney, 403 Ill. 156, 85 N.E.2d 741 (1949); Brown v. Board of Trustees 
of School Township No. 5, 403 Ill. 154, 85 N.E.2d 747 (1949); Franklin County v. 
Blake, 283 Ill. 292, 119 N.E. 288 (1918); Sherman v. Jefferson, 274 Ill. 294, 113 N.E. 624 
(1916). 

®Golconda No. Ry. v. Gulf Lines Connecting R.R. of Illinois, 265 Ill. 194, 106 
NE. 818 (1914); Mott v. Danville Seminary, 129 Ill. 403, 21 N.E. 927 (1889). 
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The effect of these possibilities of reverter and rights of entry as clouds 
on titles has long been a problem in Illinois, and the court in the instant 
case was aware of this troublesome situation.!° 

Several states have dealt with this problem of clogging titles by the 
passage of statutes similar to the Illinois Reverter Act, but the question of 
retroactive effect has always been expressly avoided.!! The Illinois Re- 
verter Act is explicitly worded to apply not only to existing determinable 
fees, but also those in which the condition has already occurred.!? Since 
the court in the instant case did not decide whether the condition of 
abandonment for school purposes occurred before or after the effective 
date of the Reverter Act, it would seem necessary to consider the constitu- 
tionality of the statute assuming both alternatives. 

Assuming the schools were abandoned after July 21, 1947, the con- 
stitutionality of section 4 is involved since the condition would have been 
over fifty years old and still unbroken on the effective date of the act. It 
would seem that due process is not violated by the application of section 4 
to terminate possibilities of reverter before the contingency occurs. Such 
interests, because they are so uncertain, have no present economic value 
and the Illinois court has refused to enjoin waste on such land,!* since equity 
will not interfere to protect a mere “expectancy.” 14 Prior “expectant” 


10 The court said, “It has been said that the Reverter Act was passed in recognition 
of the operation of possibilities of reverter as clogs on title, withdrawing property thus 
encumbered from the commercial mortgage market long after the individual, social or 
economic reason for their creation had ceased, and at a time when the heirs from 
whom a release could be obtained would be so numerous as to be virtually impossible 
to locate.” Trustees of Schools of Township No. 1 v. Batdorf, 6 Ill. 2d 486, 492, 130 
N.E.2d 111, 114-115 (1955). 

11 See Mass. Acts AND REeso.ves 1887, c. 418; Minn. Strat. (Mason, Supp. 1940) 
c. 59, § 8075. The Uniform Estates Act, § 15, provides “Neither possibilities of reverter 
nor powers of termination . .. shall be valid for a longer period than (twenty-one 
years.)” Legal writers in this field have appeared to assume that such a statute could 
not operate retroactively. Clark, Limiting Land Restrictions, 27 A.B.A.J. 737 (1941), 
states: “Being new legislation affecting property rights obviously it could apply only 
to interests hereinafter created.” “Of course, it is obvious that such legislation will not 
immediately hit all cases. Under our constitutional prohibitions one cannot legislate an 
existing interest of indefinite duration into one of thirty years only.” /d. at 739. 

12See notes 3 and 4 supra. 

13 Dees v. Cheuvronts, 240 Ill. 486, 88 N.E. 1011 (1909); Fifer v. Allen, 228 IIl. 507, 
81 N.E. 1105 (1907). In Gannon v. Peterson, 193 Ill. 372, 383, 62 N.E. 210, 214 (1901), 
the leading Illinois case refusing to enjoin waste, the court said, “. . . And while we 
are not prepared to say with the Georgia court that chancery will in no case restrain 
waste by the holder of a base fee, we hold that it should only interfere in those cases 
where it is made to appear that the event which will determine the fee is reasonably 
certain to happen, and the waste is of a character that we can say that the party charged 
is guilty of a wanton and unconscientious abuse of his rights.” 

14In Dees v. Cheuvronts, supra, note 13, at 491, 88 N.E. at 1012, the court said, 
“We are compelled to hold the appellees have shown no present estate in the land,— 
nothing but an expectacy; no estate is vested in the appellees and none may ever vest. 
A court of equity in its ordinary jurisdiction, cannot protect a mere expectancy.” 
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interests were cut off when the Illinois court approved a retroactive applica- 
tion of the Contingent Remainder Act in Jennings v. Capen.’ In sustaining 
the constitutionality of retroactive application, the court said: 


“|. It follows that Jennings’ right to bar the contingent remainder 
under the law as it stood when the testator’s will took effect, was not a» 
vested but a mere inchoate right. It was within the legislative power 
to deprive Jennings of that right. The general rule is that the legisla- 
ture may change, modify or abolish expectant estates of all kinds, since 
a mere expectation of property in the future is not considered a right.”"° 


The apparent windfall to the grantee would not seem to be a sufficient 
objection.!7 Since the possibility of reverter is a mere “expectancy” of no 
present value which is not vested in the grantor or his heirs, it would seem 
that the legislature could terminate such an interest, especially since in most 
situations the condition merely serves to clog titles long after its intended 
purpose has vanished.8 

If, however, it is assumed the schools were abandoned before July 21, 
1947, the constitutionality of section 5 is involved and the problem is much 
more difficult. Immediately upon abandonment of the school, the fee re- 
vested in the grantor’s heirs, without the need of any action on their part.'® 
Due process of law requires that the owner of land be given reasonable 
notice before property is taken away because of his inaction and given to 
a private person.” To require these heirs to sue to recover the land within 


15 321 Ill. 291, 151 N.E. 900 (1926). 

16 Jd. at 296-297, 151 N.E. at 902. 

17 This objection was considered in Goldstein, Rights of Entry and Possibilities of 
Reverter As Devises to Restrict the Use of Land, 54 Harv. L. Rev. 248, 274 (1940), 
where it was said, “. . . [A]ssuming that the determinable fee grantee does get a wind- 
fall, the decision need not shock us. The situation is neither uncommon in the law 
nor confined to the field of property. . .. Applications of the Rule against Perpetuities, 
the Statute of Frauds and the Statute of Limitations afford but a few of the instances 
in which this is so.” 

18Tt would seem that there should be some exception in this statute as to oil and 
gas interests, since it is possible that the mineral interest might not be fully developed 
in the span of fifty years. Deverick v. Bline, 404 Ill. 302, 89 N.E.2d 43 (1949). 

19 See note 9 supra. In Goldstein, supra note 17, at 272, it was said that, “. . . Since 
no affirmative action by the grantor is required to make this interest possessory, there 
can be no election, waiver or estoppel.” 

20 Strickley v. Highland Bay Mining Co., 200 U.S. 527, 26 Sup. Crt. 301 (1906); 
Riverbank Improvement Co. v. Chadwick, 228 Mass. 242, 117 N.E. 244 (1917). In 
Union Colony Co. of Colorado v. Gallie, 104 Colo. 46, 54, 88 P.2d 120, 123 (1939), the 
court appeared to reach a contrary result when it said, “The possibility of a reverter 
after the termination of a fee conditional, being a mere possibility, is not an estate 
in land, and until the contingency of the condition happened the whole title is in the 
grantee, and the grantor has nothing to convey.” Although the court refers to the 
right as a possibility of reverter, it is possible the interest was actually a right of 
entry, for the court made several references in the opinion to the “condition subsequent.” 
If this were a condition subsequent, the right of entry could be cut off by a statute 
as it is merely a statutory right to sue and not the fee itself. 
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one year from the date of the act would appear to deprive them of their 
property without due process of law. The only other statute which deprives 
a man of his property because of his inaction is the adverse possession statute 
which requires either twenty-years’ possession or seven years’ with payment 
of taxes?! 

It would seem that the constitutionality of the Reverter Act might not 
yet be settled, even though the court states that both section 4 and section 5 
are constitutional.*? If a case were later to arise in which it was more 
clearly presented that the condition had occurred before the Reverter Act 
became effective, the court might be tempted to re-examine the constitu- 
tionality of section 5, feeling that the instant case applied only to section 4. 


Rosert M. CuLsertson, Jr. 


LANDLORD AND TENANT—Lessee Exempted from Liability for Neg- 
ligence by Fire Loss Exemption Clause. (Illinois) 


Plaintiff leased a factory building to defendant. The lease provided that 
at its termination the lessee was to surrender the premises in good condition, 
“loss by fire and ordinary wear . . . or other causes beyond lessee’s control 
excepted.” The lessor agreed to pay for fire insurance. A subsequent fire 
destroyed the building. The lessor and the insurance company, under its 
subrogation rights, sued the lessee, alleging that its negligence caused the 
fire. Judgment for the lessee was reversed by the appellate court. After 
re-trial, the appellate court affirmed a judgment for the lessor, holding that 
the lease did not exempt the lessee from liability for fire caused by its own 
negligence. On appeal, held: Reversed (two judges dissenting). Since the 
lessor agreed to carry fire insurance, the parties must have intended to free 
the lessee from liability for negligence. If the fire exemption clause did 
not exempt the lessee from liability for negligence, it would be meaning- 
less, having merely restated the common law. Cerny-Pickas & Co. v. C. R. 
Jabn Co. 7 Il.2d 393, 131 N.E.2d 100 (1956). 

At common law the lessee was not liable for any damage to the premises 
that was not his fault. He was liable, however, for negligent damage.' This 
is still the law,? hence the effort is made to abolish the lessee’s common-law 


21 Tut. Rev. Stat. c. 83, §§ 1, 6 (1953). 

22 “If the abandonment took place after July 21, 1947, the possibilities of reverter 
are invalid under section 4. If the abandonment took place before July 21, 1947, sec- 
tion 5 bars defendants from asserting any claim based on these possibilities of reverter 
in this suit which was filed nearly three years after the effective date of this act.” 
Trustees of Schools of Township No. 1 v. Batdorf, 6 Ill. 2d 486, 490, 130 N.E.2d 111, 
114 (1955). 

1 Junction Mining Co. v. Springfield Junction Coal Co., 222 Ill. 600, 78 N.E. 902 
(1906); 1 TirFany, LANpLorp aNp TENANT § 111 (1910). 


2See note 1 supra. 
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obligation by inserting a clause in the lease exempting the lessee from lia- 
bility. In the law generally, such liability exemption clauses are valid.* 
There are two main exceptions. Where the social relationship between 
the parties is such that one side has far greater bargaining power, as in the 
employer-employee relationship, an exemption clause in favor of the 
stronger party is invalid. Nor can a common carrier or party performing 
a public service bargain away its obligation to its passengers or the public.‘ 

Until recently the status of liability exemption clauses in Illinois was 
unsettled. In the principal case, on the first appeal the appellate court held 
that a contract exempting one from liability for negligence was against 
public policy.’ At best, this was a questionable interpretation of prior 
Illinois decisions. To be sure, there was Illinois authority broadly stating 
that liability exemption clauses were contrary to public policy.6 However, 
nearly all the cases so holding involved the master-servant relation,’ a recog- 
nized exception to the general rule. On the other hand, the Illinois Supreme 
Court twice had allowed Jessors to contract against liability for their own 
negligence.8 Whatever confusion there may have been as to Illinois’ public 
policy was dispelled in 1953 by Jackson v. First Nat’l Bank.® This case held 
that contracts exempting one from liability for negligence were not opposed 
to public policy, subject, of course, to the recognized exceptions. 

The second appeal in the principal case occurred after the Jackson de- 
cision. Nevertheless, the appellate court still held the lessee liable on the 


3“A bargain for exemption from liability for the consequences of negligence not 
falling greatly below the standard established by law for the protection of others against 
unreasonable harm, is legal . . .”. RESTATEMENT, Contracts § 574 (1949). 

4 Jackson v. First Nat’l Bank of Lake Forest, 415 Ill. 453, 114 N.E.2d 721 (1953); 
RESTATEMENT, Contracts § 575 (1949). 

5 Cerny-Pickas & Co. v. C. R. Jahn Co., 347 Ill. App. 379, 106 N.E.2d 828 (1st Dist. 
1952). The lessee negligently violated two Chicago building ordinances. This afforded 
the appellate court an opportunity to reinforce its decision by holding that one could 
not contract for exemption from liability for violation of a duty imposed by law. 
Such a rule is occasionally expressed by the courts. Weirick v. Hamm Realty Co., 
179 Minn. 25, 228 N.W. 175 (1929) (dictum). The statement is usually dictum, or is 
made when a common carrier tries to contract against liability for negligence. It is 
submitted that there is little basis for the distinction in contracts between mere private 
parties. Violation of a statute does not necessarily result in civil liability. Prosser, 
Torts § 34 (2d ed. 1955). Any public interest in enforcement of the building ordinances 
may be adequately protected by the law enforcement agencies. 

6“ . . In the absence of legislative sanction, contracts between parties for the 
purpose of relieving one or the other, wholly or in part, from the legal consequences 
of future tortious or illegal conduct are contrary to public policy and void... .” 
Kenna v. Calumet, 206 Ill. App. 17, 42 (1st Dist. 1917). 

7™Campbell v. Chicago, R. I. & Pac. Ry., 243 Ill. 620, 90 N.E. 1106 (1910); Con- 
solidated Coal Co. v. Lundak, 196 Ill. 594, 63 N.E. 1079 (1902); Kenna v. Calumet, 
supra note 6. 

8 Bartee Tie Co. v. Jackson, 281 Ill. 452, 117 N.E. 1007 (1917); Checkley v. Illinois 
Cent. R.R., 257 Ill. 491, 100 N.E. 942 (1913). j 

9415 Ill. 453, 114 N.E.2d 721 (1953). 
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ground that the clause here invoked did not expressly exempt the lessee 
from liability for negligence.1° The dissenting members of the supreme 
court agreed, and would have affirmed, citing the general rule that liability 
exemption clauses are interpreted strictly against those relying on them." 
The dissenters believed that it would be quite unusual for a landlord to 
exempt a tenant from liability for negligently damaging the landlord’s prop- 
erty. Therefore, it was argued, the court should find such an exemption 
was intended only if specifically stated in the lease.!? 

However, where the parties contract for the premises to be protected 
by fire insurance, is there any reason for such a literal interpretation of the 
exemption clause? As asserted in General Mills v. Goldman, the leading 
case in this area: 


“There is no reason for applying any ‘strict construction’ to a lease 
entered into in contemplation of having a fully appreciated and guarded 
against fire risk carried by an insurance company.” 


In the principal case, the majority accepted the General Mills rationale, and 
held that the fire exemption clause must be read in the light of the clause 
obligating the lessor to buy fire insurance. After all, property owners buy 
fire insurance mainly to protect themselves from fires caused by negligence." 
It is certainly no defense to a suit on a fire insurance policy that the fire 
was caused by anyone’s negligence.® Nor should it be forgotten that in its 
common, everyday usage, the word “fire” primarily connotes negligently 
caused fires. Therefore, in a lease obligating the lessor to buy fire insur- 
ance,!* what is more natural than to interpret the fire exception clause so 
as to exempt the lessee from liability for negligence? 18 


10 Cerny-Pickas & Co. v. C. R. Jahn Co., 4 Ill. App.2d 164, 123 N.E.2d 858 (1st 
Dist. 1954). 


4 Chicago & N. W. Ry. v. Chicago Packaged Fuel Co., 195 F.2d 467 (7th Cir. 1952). 

12'Winkler v. Appalachian Amusement Co., 238 N.C. 589, 79 S.E.2d 185 (1953); 
Carstens v. Western Pipe & Steel Co., 142 Wash. 259, 252 Pac. 939 (1927). 

13 184 F.2d 359, 364 (8th Cir. 1950). 

141d, at 366. 


15 T ycoming Ins. Co. v. Barringer, 73 Ill. 230 (1874); Nash v. American Ins. Co., 
188 Iowa 127, 174 N.W. 378 (1919). 


16 Slocum v. Natural Products Co., 292 Mass. 455, 198 N.E. 747 (1935); Commercial 
Union Assurance Co. v. Foley Bros., 141 Minn. 258, 169 N.W. 793 (1918). 


17In this respect, the principal case is even stronger than General Mills v. Gold- 
man, since the General Mills lease did not require the lessor to buy insurance. The 
court found, howevgr, that the lease had been executed in “contemplation” of the prem- 
ises being insured. It concluded that since the parties “contemplated” insurance, they 
surely intended to release the lessee from liability for negligence. 184 F.2d 359 (8th. 
Cir. 1950). 

18 The dissent grants that the exemption clause releases the lessee from his con- 
tractual obligation to repair the premises. However, it maintains that the lessee’s tort 
liability remains. The majority’s answer is that distinctions based on the forms of 
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It should be especially noted that the lessor necessarily included the 
cost of fire insurance in the rentals, Otherwise, he would not have known 
how much rent to charge to recover his investment and meet expenses. 
Therefore, it was actually the lessee who paid the fire insurance premiums.'® 
Surely the parties did not intend that the lessee should be compelled to 
reimburse the insurance company for meeting the very obligation which 
he had paid it to undertake.?° 

One other argument fortifies the majority’s position. The court noted 
that if this clause did not exempt the lessee from liability for fires caused 
by his own negligence, it did no more than restate the lessee’s common-law 
obligation not to be negligent. The lessee would not be liable for fires that 
were not his fault, even in the absence of any fire exemption clause. Hence, 
the clause would be meaningless, if it did not exempt the lessee from lia- 
bility for negligence.?! 

Thus the court refuses so to interpret a lease as to render one of its 
more important clauses meaningless. It recognizes the inevitable influence 
of insurance upon the intention of the parties to a business lease. The result 
seems both realistic and equitable. 

AisteR McALISTER 


SALES—No Implied Warranty on Goods Bought in Self-Service Market. 
(Federal) 


Plaintiff’s sister purchased a jar of applesauce from defendant’s store, 
where the customer selects the goods from display counters without the 
assistance of a clerk, places them in a cart provided by the store, and takes 
them to a check-out counter where the price is paid. Plaintff was seriously 
injured when, due to a defect in design, the glass container of the apple- 
sauce shattered in her hand while she was attempting to replace the metal 
top after part of the sauce had been used. Defendant’s motion for judgment 


action are not relevant in determining the intent of laymen. Such a distinction would 
rob the exemption clause of any significant legal impact. The courts generally interpret 
a lease so that each clause is given practical legal effect, if possible. See McCormick 
v. Shippy, 124 Fed. 48 (2d Cir. 1903); Commercial Union Assurance Co. v. Foley Bros., 
141 Minn. 258, 169 N.W. 793 (1918). 

19 General Mills v. Goldman, 184 F.2d 359 (8th Cir. 1950); Kansas City Stock 
Yards Co. v. A. Reich & Sons, 250 S.W.2d 692 (Mo. App. 1952). 


= 


201f the lessor has no cause of action, neither does the insurance company, since 
its right is purely derivative. Phoenix Ins. Co. v. Erie & Western Transp. Co., 117 
USS. 312, 6 Sup. Ct. 750 (1886). 

21Every long term lease should anticipate damage to the premises. Garrett, 
Lease Provisions Against Special Contingencies, 1952 U. Itt. L. Forum 395. How much 
litigation could be avoided if parties to a lease spelled out their intentions in unambiguous 
terms! Suggested wording: ‘“Lessees will surrender premises in good condition, loss 
by fire from any cause excepted.” 
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notwithstanding the verdict was granted. On appeal, held: Affirmed. Where 
a buyer selected the sealed jar from the shelf of the store without the advice 
or assistance of the seller, there was no implied warranty of fitness or of 
merchantability under the Minnesota Uniform Sales Act.! Torpey v. Red 
Owl Stores, 228 F.2d 117 (8th Cir. 1955). 

Apparently the instant case is the first to present the exact question of 
whether a buyer in a self-service food store is entitled to the protection 
of an implied warranty. Both courts and legal writers have assumed that 
when the case arose, protection would be available to the purchaser.? The 
court in the instant case has denied that protection. It held that where the 
buyer selected the article from the shelf, there was no implied warranty of 
fitness because she had not relied on “the skill or judgment of the seller,” 
and no implied warranty of merchantability because there had not been a 
“sale by description.” * The court’s decision seems open to question.® 


1 Minn, Strat. § 512.15(1), (2) (1953). 


? Lasky v. Economy Grocery Stores, 319 Mass. 224, 65 N.E.2d 305 (1946); James, 
Products Liability, 34 Texas L. Rev. 192, 204 (1955). 


3“Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the buyer 
relies on the seller’s skill or judgment (whether he be grower or manufacturer or not), 
there is an implied warranty that the goods shall be reasonably fit for such purpose.” 
Minn. Stat. § 512.15(1) (1953). The court also denied the warranty of fitness on the 
ground that the sale came within Minn. Strat. § 512.15(4) (1953): “In the case of a 
contract to sell, or a sale of a specified article under its patent or trade name, there 
is no implied warranty as to its fitness for any particular purpose.” It is submitted 
that this last section should not be applied to cases involving self-service sales of food. 
The seller, by requiring the buyer to pick out his own goods, has made it impossible 
for him to buy in any other way than by “trade name,” and thus, by a mere change in 
merchandising, excluded the warranty of fitness if this section is to be applied. To the 
effect that this limitation does not apply in food cases, see Bowman v. Woodway 
Stores, 258 Ill. App. 307 (4th Dist. 1930), rev’d on other grounds, 345 Ill. 110, 177 N.E. 
727 (1931). 

4“Where the goods are bought by description from a seller who deals in goods 
of that description (whether he be grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable quality.” Minn. Srat. § 512.15(2) 
(1953). 


5 The scope of this note is limited to a discussion of whether an implied warranty 
should ordinarily arise in self-service food sales. As a secondary basis for its decision, 
the court also: (1) found that the action could not be maintained because there was 
no “privity of contract” between the parties; and (2) questioned whether in any case, 
the implied warranty would extend to the food container. 

The requirement of privity between buyer and seller has met with disfavor in 
recent decisions and proposed legislation. Bowman v. Woodway Stores, 258 Ill. App. 
307 (4th Dist. 1930), rev’d on other grounds, 345 Ill. 110, 177 N.E. 727 (1931). See 
generally, 24 ForpHAM L. Rev. 425 (1955); 1955 Wasu. L. Q. 380 (1950); Draft, Uni- 
FORM COMMERCIAL Cope § 2-318(1) (Text and Comments ed. 1952). 

Cases holding that the implied warranty does not extend to the container are in 
a definite minority, a leading case being Crandall v. Stop and Shop, Inc., 288 Ill. App. 
543, 6 N.E.2d 685 (1st Dist. 1937). It would seem that since the buyer pays for the 
food container as well as its contents, he should be entitled to protection in its ordinary 
use. See 36 Inv. B. J. 564 (1948). 
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There are two primary requirements for the warranty of fitness for a 
particular purpose: (1) the buyer must make known to the seller, expressly 
or impliedly, the particular purpose for which he desires the goods; and 
(2) he must rely on the skill or judgment of the seller in his selection. 
Where the article purchased is food, the seller is uniformly held to have 
notice of the buyer’s particular purpose.® 


If the phrase “reliance on the seller’s skill or judgment” once meant 
that the buyer must have in fact relied on the seller’s selection of an article 
which he warranted from personal knowledge as sufficient for a buyer’s 
needs, it is no longer so interpreted. Particularly in food cases, “reliance” 
has come to be a fiction with little or no real meaning. Since most foods 
are now sold in sealed containers, the seller has no mo: knowledge than 
the buyer as to the contents of a particular package. ‘I licre seems to be no 
question, however, that had a buyer entered the store and asked for a jar 
of applesauce, a loaf of bread, or a can of beans,” an implied warranty of 
fitness would have arisen where the seller selected the item at random from 
his shelves and handed it to the buyer.’ In neither case is there reliance on 
the seller’s skill or judgment, save in one sense. 


“When the buyer goes to a dealer, he knows that the man is in the 
business of selling goods of the kind to be purchased; that he has 
selected the particular goods and is offering them to his trade for the 
uses for which they are made; that he buys from manufacturers and 
wholesalers and has information as to which of them are reliable; and 
that he has had past experience with similar goods; and usually with the 
particular brand. Is not this both ‘skill’ and ‘judgment’ within the Sales 
Act?” ® 


It is submitted that in this sense, the reasoning is equally applicable to 
all situations involving food sales by a retailer, whether the food is sold over 
the counter or by the self-service method. There is no other reliance on 
the seller which can be found consistently in the cases. The buyer here 
has in fact relied on the seller’s skill and judgment. It is perhaps not the 
reliance of the older law, but the courts have found it sufficient to satisfy 
the words of the Sales Act in food cases. 


6 Bowman v. Woodway Stores, supra note 5; Vaccarino v. Cozzubo, 181 Md. 
614, 31 A.2d 316 (1943); Ward v. Great A. & P. Tea Co., 231 Mass. 90, 120 N.E. 225 
(1918). 

™Ward v. Great A. & P. Tea Co., supra note 6. 

8 There is a difference between the two examples. In the first one the seller chooses 
the brand, while in the second the buyer selects the brand. It is submitted that in the 
self-service market cases, it would be difficult to justify any difference in result based 
on this distinction. See note 3 supra. 

9 Prosser, The Implied Warranty of Merchantable Quality, 27 Mrnn. L. Rev. 117, 
149 (1943). 
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The rejection by the court of the warranty of merchantability because 
there was no “sale by description,” finds as little support in the recent cases. 
At common law, a sale by description was one where the article in question 
was not present when the bargain was made, and where the description was 
necessary to identify the article. By judicial construction, the phrase 
came to include sales where the item was present, and recent articles abound 
with statements to the effect that “sale by description” includes all sales of 
goods where there has been no opportunity for inspection.’ Thus, where 
the sale is of “Ward’s Bread,” !2 “salami,” 18 “La Rosa macaroni,” * it has 
been held to be a sale by description. In all of these cases, the buyer entered 
the store, asked the seller for the article which he wanted, and the seller 
handed it across the counter. Here, the seller put the article he wished to 
sell on a special display counter. The sign at the top of the counter said 
“applesauce” or “canned fruit.” The label on the jar read “X Applesauce.” 
The common definition of description is a “delineation by marks or signs 
. . words or writing.” 1 It would seem this definition is in accord with 
the theory of the cases, and that in the instant case there was such a descrip- 
tion of the goods by the seller under which the article was sold. 


Actually, here there was the same “reliance on the skill or judgment 
of the seller,” and the same “sale by description” that earlier cases found. 
The distinction between a clerk handing the goods to the customer, and 
buyer picking them out for himself, is a distinction without a difference. 


The implied warranties of fitness and merchantability are not based 
on fault or negligence in the supplier. Rather, they were developed because 
in many cases, particularly those involving food, the difficulty of proving 
negligence is insurmountable, and the buyer is otherwise left without a 
practical remedy. Under the result in this case, the buyer is again left with 
a remedy of questionable value. Certainly the public has an interest in 
having manufacturers and retailers supply articles free from dangerous 
defects which may kill or maim. If there is no adequate remedy for those 
injured by such defects, it seems reasonable to assume that the pressure 
exerted on manufacturers and retailers to supply quality products will be 
considerably lessened. Further, if the question is who ought to bear the 
loss, should it not fall upon the retailer? He alone has control over what 
goods are displayed upon his shelves. The general repute of his sources of 


107d. at 143. 


Wilson, Products Liability, 43 Cauir. L. Rev. 614, 621 (1955); James, supra 
note 2, at 205. 


2 Ryan v. Progressive Grocery Stores, Inc., 255 N.Y. 388, 175 N.E. 105 (1931). 
18 Gindraux v. Maurice Mercantile Co., 4 Cal.2d. 206, 47 P.2d 708 (1935). 


14 Botti v. Venice Grocery Co., 309 Mass. 450, 35 N.E.2d 491 (1941). See annot., 
135 A.L.R. 1387 (1941). 


15 NaTIONAL DictTIONARY (1947). 
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supply, and the care taken in the shipment and storage of the products are 
peculiarly within his knowledge. The retailer, if sued, ordinarily may be 
indemnified by the manufacturer.'* In those states where the rules regarding 
privity in warranty situations have been relaxed, direct suit may be had 
against the manufacturer, who in any case will ultimately bear the loss.1" 
Is it not better to put the loss at the top, where it may be distributed among 
the whole purchasing public for their joint protection, rather than at the 
bottom where one injured plaintiff must go unprotected? 

The court’s decision holding that there was no implied warranty in 
the sale represents poor judicial policy. Previous cases have left the way 
open for warranties to be found in self-service situations. The trend is in- 
creasingly toward this new method of merchandising 18 — not only in self- 
service market sales, but in other retail outlets as well. This step towards 
“caveat emptor” is a step backward, and unless the public policy which 
gave rise to the implied warranty is wholly invalid, the case should not be 
followed. 

KennetH D. PALMER 


TAXATION—Reconveyance Act Applies to Mineral-Estate Tax-Deed 
Holder. (Illinois) 


Defendant was the grantee of a tax deed! to the severed mineral estate 
formerly owned by plaintiff. Plaintiff sought a reconveyance of the estate 
pursuant to the provisions of the Reconveyance Act.? This act provided 
that a tax deed holder must either take actual possession of the premises or 
institute proceedings to take possession within one year after the issuance 
of his tax deed. If the holder does neither, the record owner may demand 
a reconveyance, and if refused, apply to the county court for a reconvey- 
ance order. The defendant contended that the physical impossibility of 
taking actual possession and the legal impossibility of proceeding against a 
nonexistent possessor precludes the applicability of this act to subsurface 
estates. Nevertheless, the county court ordered a reconveyance. On appeal, 


16 Royal Paper Box Co. v. Munro & Church Co., 284 Mass. 446, 188 N.E. 223 
(1933); Clifford v. Stewart, 153 Minn. 382, 190 N.W. 613 (1922). Even under this case 
the retailer would seem to have an action for breach of the warranty of merchantability 
against his supplier. 

17 Decker & Sons, Inc. v. Capps, 144 S.W.2d 404 (Tex. Civ. App. 1940); Baxter v. 
Ford Motor Co., 168 Wash. 456, 12 P.2d 409 (1932). 

18 Approximately two-thirds of all retail food sales are now negotiated by self- 
service. SAYRES, Foop MARKETING 222 (1950). 

1It should be noted that this comment does not deal with tax deeds derived from 
foreclosure proceedings. 

2TItv. Rev. Strat. c. 120, §§ 736-738 (1955). 
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held: Affirmed. The Reconveyance Act applies to holders of tax deeds to 
surface and subsurface estates alike. Pickens v. Adams, 7 Ill. 2d 283, 131 


N.E.2d 38 (1955). 


The fundamental problem presented by the instant case is the inability 
of government to find that elusive point at which enforcement of its taxing 
power becomes an undue burden on the property taxed. In Illinois, the 
court and legislature are at odds as to when that point is reached in the 
tax-sale process of property tax collection. The major point of stress in 
this conflict is in the determination of the rights of the tax deed holder in 
relation to those of the record owner. 

It is apparent that once the state has received its taxes, the courts, the 
legislature, and the constitution all contemplate redemption by the record 
owner. The Illinois constitution expressly provides for a minimum period 
of redemption,‘ the legislature’s Reconveyance Act provides a means of 
redemption even beyond that required by the constitution, and the court 
continually provides for redemption by its hypertechnical statutory inter- 
pretations consistently invalidating tax deeds. The policy of the law is 
not that a tax buyer should acquire property for a fraction of its value. 
His equities go no further than the recovery of his investment plus interest.® 
However, there remains a conflict as to where the line between liberal 
redemption and expeditious tax collection should be drawn. The court, by 
holdings favoring redemption, has been successful in drawing the line in 
such a way that tax deeds have become very unreliable sources of good 
title.” 

Assuming that the defendant knew of the court’s previous holdings, 
it is reasonable to infer that the instant case was appealed only because the 
Illinois Supreme Court had never before considered a subsurface estate 
under the Reconveyance Act.® The decision states that this additional factor 
changes nothing. The court concludes that if, due to the nature of the 
property, there is an unusual burden to be borne, it must fall upon the 
tax deed buyer rather than the record owner. 


Chief Justice Hershey, dissenting in the instant case, states that this 
added burden will “. . . have the effect of nullifying the whole purpose of 
tax sales as a means of expediting the collection of taxes on severed mineral 


31954 U. Itt. L. Forum 521. 

4The constitutional period of redemption is two years after sale. Itt. Const. 
art. 9, § 5. 

5See Harbert, Tax Foreclosures and Tax Titles, 1952 U. Itt. L. Forum 209, 214. 

6 Skach v. Sykora, 6 Ill. 2d 215, 127 N.E.2d 453 (1955). 


7See Warp, ILtinois Law or Titte ExaMINaTIon § 47 (2d ed. 1952). Tax deeds 
may also be purchased to provide color of title under which title may be derived after 
seven years adverse possession and payment of taxes. See Harbert, supra note 5, at 214. 


8 This is the first such case found by the author. 
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estates.” ® This statement appears to lack weight since it has as its major 
premise the rather tenuous assumption that the procurement of good title 
is a major inducement to tax buyers. Such an assumption overlooks this 
same court’s emasculation of this inducement by its predictable invalidation 
of tax deeds. Careful buyers can be presumed to be aware of this judicial 
antipathy and therefore motivated in their purchase by the prospective 
receipt of statutory penalties rather than good title. These penalties can be 
varied by the legislature to meet the needs of expeditious tax collection.’ 

When analyzed it would seem that the instant decision casts no unusual 
burden on tax buyers. Since the two requirements as to possession were 
drawn in the alternative, the Reconveyance Act would seem to be readily 
adaptable to a situation involving mineral estates. Asswming that it is im- 
possible to take actual possession of a mineral estate within one year, this 
is equally true of any property that is occupied by an un-co-operative 
record owner. Such a tax buyer is merely relegated to his action in court 
if he is to validate his title under the act. The same course of action was 
open to the defendant in the instant case. He could have brought an action 
of ejectment against the owner of the paramount record title." 

But is it impossible to take actual possession of a mineral estate within 
one year? The courts have said very little as to what constitutes actual 
possession.12_ The only illustrative cases available are those involving title 
to mineral estates by adverse possession. In deciding how such title is to 
be acquired, it is generally acknowledged that where the mineral estate has 
been severed, possession of the surface does not carry with it possession of 
the subsurface minerals.12 In Uphoff v. Tufts College, the Illinois court 
held that mere desultory mining of a small quantity of coal is not sufficient 
actual possession. In Kinder v. LaSalle County Coal Co.,> the Illinois 
court decided that quarrying for limestone was sufficient to preclude the 
lower court from sustaining a demurrer to a claim to all mineral rights by 
adverse possession. The court in that case took notice of the difficulties 


® Pickens v. Adams, 7 Ill. 2d 283, 298, 131 N.E.2d 38, 46 (1955). 

10 At the present time the statutory limit on penalty interest is twelve per cent. 
Int. Rev. Stat. c. 120, § 726 (1955). 

11 Allowance of this cause of action was favorably discussed in the instant case. 
Declaring the record owner’s title “paramount” is consistent with the court’s policy 
favoring such owners. There is no other real justification since a tax deed does carry 
with it the fee, subject only to statutory rights of redemption. See Layman v. Langlois, 
274 Ill. 559, 113 N.E. 927 (1916). 

121A Summers, Oi anp Gas 315 (perm. ed. 1954). 

18 Uphoff v. Tufts College, 351 Ill. 146, 18 N.E. 213 (1932). 

14 Ibid. 

15 301 Ill. 362, 133 N.E. 772 (1922). This same case came up again after retrial and 
the court decided that the acts done constituted actual possession of all limestone on 
the property but not of the oil and coal. Kinder v. La Salle County Coal Co., 310 Ill. 
126, 141 N.E. 537 (1923). 
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involved in taking actual possession of subsurface minerals but made no 
exception as to the requirement. North Carolina has held that when claim 
is made under color of title, the nature rather than the extent of the acts 
determines the existence of actual possession.!® The court went on to hold 
that the operation of three small coal mines gave the claimant title to min- 
erals in a 375-acre tract of land. Another North Carolina case !* held that 
adverse possession of one mineral under color of title to all minerals gives 
the claimant title to all. A summary of the authority cited above would 
seem to indicate that for a claimant to achieve actual possession, wells must 
be drilled or mine shafts sunk. Compliance with the Reconveyance Act 
thus appears to be a matter of financial impractibility rather than physical 
impossibility. The buyer of a tax deed to such property should know of 
the expense and the statute when he buys.!8 

Chief Justice Hershey also contends in his dissent that if the Recon- 
veyance Act is applied to mineral-estate tax-deeds it will result in an un- 
constitutional lack of uniformity. It is true the act does not produce a 
uniform burden upon all tax deed buyers. However, tax deed buyers are 
not the class with which the legislation is concerned. These are revenue 
acts designed to tax property owners and these same property owners are 
the ones who must be dealt with uniformly.!® The rights of the tax title 
holder are only incidental since he is a mere instrument in the tax collection 
process. Furthermore, holding the act inapplicable to mineral-estate tax-deed 
holders would deprive the record owners of these estates of the right to 
redemption which is afforded all other owners of real estate. That result 
would in all probability give the act an unconstitutional effect.” 

The Illinois court has never distinguished between the rights of surface 
and subsurface property owners.?! Neither has the legislature made any 
distinction in its statutes.?? In addition, when passing the Reconveyance 
Act the legislature must have been aware of the court’s policy. Thus it 
seems only reasonable that the court should consider this implied approval 
of its prior policy when it interprets this act and leave any forthcoming 
changes to the legislature as the more appropriate source of public policy. 


Merri. S. THOMPSON 


16 Vance v. Guy, 223 N.C. 409, 27 S.E.2d 117 (1943). 


17 Hoilman v. Johnson, 164 N.C. 268, 80 S.E. 249 (1913). But see Kentucky Block 
Cannel Coal Co. v. Sewell, 249 Fed. 840 (6th Cir. 1918). 


18 See Bowers v. Glos, 346 Ill. 623, 179 N.E. 80 (1931). 
19 See Lawton v. Sweitzer, 354 Ill. 620, 188 N.E. 811 (1934). 
20 Pickens v. Adams, 7 Ill. 2d 283, 131 N.E.2d 38 (1955). 


*1.No distinction has been made in cases arising under the Limitations Act. See 
Uphoff v. Tufts College, 351 Ill. 146, 18 N.E. 213 (1932). 

22 See, e.g., §§ 6-7 of the Mining Act which authorize the severance of mineral 
estates and give such estates a status equal to that of all other real estate with respect to 
taxation and recordation of deeds. Itx. Rev. Strat. c. 94, §§ 1-12 (1955). 
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